














CASES 
“ARGUED AND DETERMINED 


Supreme Courk ot the State of Georgia, 
AT SAVANNAH, _ 


JANUARY TERM, 1868. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | renee 
CHARLES J. JENKINS, 





TRIBUTE OF RESPECT 
TO THE MEMORY OF GENERAL THOMAS R. R. COBB. 


At the January Term of the Supreme Court of Georgia, 
held at Savannah, the following report and resolutions were 
introduced by the Committee appointed by the Court, on the 
motion of the Honorable William Law, in behalf of the Bar: 


The Bar of Georgia have received with sincere emotions 
of grief and regret, the sad intelligence of the death of Gene- 
ral THomas R. R. Coss, for many years one of its most 
eminent and distinguished members. In the decease of our 
brother we recognize the loss the profession has sustained ; a 
loss to the Bench, whose labors he aided as well by his exten- 
sive attainments in legal learning, and the industry, research 
and sound judgment which he brought to every case, as by 
his lucid, clear and eloquent advocacy of his causes ; a loss 
(389) 
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to the Bar, upon whom he had reflected the light of his own 
great legal mind, his extensive learning, his scrupulous cor- 
rectness and upright bearing in the discharge of all profes- 
sional duties, and in the kindness of intercourse, by which he 
had contributed so much to its social enjoyment and fraternal 
feeling. 

He has passed away, and left to us in the path he trod an 
example at once honorable to his memory and worthy of our 
imitation. 

Mr. Cobb was not only the able and learned lawyer and 
eloquent advocate; he was also the good man and virtuous 
citizen, adorned with all the Christian graces. 

His loss is great to the Church of Christ on earth, and in 
particular to that branch of it to which he stood. in the rela- 
tion of membership. It will be felt in the ecclesiastical 
bodies with which he was connected, and where his eloquent 
tongue was wont to guide the way to truth and right in their 
deliberations. 

As a citizen, his loss will be deeply mourned in the com- 
munity of his home—as a statesman, it will be felt and de- 
plored in Georgia and in the Confederate counsels of the 
nation—as a patriot, it will be the source of the deepest 
regret to the people of the whole Confederacy, for whose lib- 
erty and independence he laid down his life on the battle- 
field. 

It is fitting and becoming that this Court, which has so 
often listened to his enlightened and eloquent arguments, and 
this Bar, to whom he has left such noble examples in all his 
varied walks in life, should record their approbation of such 
aman. Therefore, be it 

Resolved, 1st. That the Bar of the Supreme Court of Geor- 
gia, here assembled, sincerely mourn the death of the late 
Thomas R. R. Cobb, for many years one of the leading minds 
and ablest jurists of the State, and that they especially sym- 
pathise with the immediate family and friends of the deceased, 
te whom his loss is irreparable. 

2d. That the Supreme Court, now in session, be requested 
to enter these proceedings on their Minutes as an humble 
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vibute from his professional brethren to the worth of their 
‘eparted friend and brother. 

3d. That a copy of these proceedings, properly certified, 
ie forwarded to the widow and family of the deceased, and 
hat the public journals throughout the State be requested to 
yublish them. 

Savannah, January 13th, 1863. 


Judge JENKINS responded as follows : 


The Court receives this heartfelt and merited tribute to 
uur deceased brother with melancholy pleasure. Death is 
he doom of humanity, as fearful as it is inevitable. When 
he sands of four-score years have nearly run out, the-springs 
f vitality failed, and a once vigorous intellect waned, it 
would seem the rest appropriate to exhausted nature. Yet, 
even then, how often do the descendants of two or three gen- 
erations gather around the couch of death, with heaving hearts 
and weeping eyes, uttering the ejaculation—a little longer ; 
Oh Lord! a little longer; let the feeble spark glimmer ; let 
the patriarch breathe to cheer and to bless us. But when the 

young, the gifted, the good, and the active, bound to life by. 
ties filial, fraternal, matrimonial, and parental, is stricken . 
down in mid career of usefulness, we feel, not grief only, but 

wondering awe; and when the poignancy of fresh sorrow has 

subsided, in reverential amazement, we whisper, it is a mystery 

—deep—unfathomable. Such, with the startling concomi- 

tant of death on the battle-field, in a heroig¢ struggle for free- 

dom, was the demise of Thomas R. R. Cobb. 

It is my privilege to have known the parents of our brother, 
before they rejoiced in him as a son—to have known Aim in 
childhood, in youth, and in manhood—to have marked the 
early promise he gave, and to have witnessed its fulfillment. 
I saw with what earnestness he entered upon his collegiate 
course, (that striking type of after life)—how faithfully he 
studied—how manfully and generously he bore himself in its 
contests for pre-eminence—how successfully he achieved, and - 
how modestly he wore, the honors that stimulated young 
ambition. I was present, when, standing just at the bourne 
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which separates the preparatory from the active stage of life, 
he received, from venerated preceptors, his passport into the 
latter, and mingled my tears, with those of his attached class- 
mates, under the melting pathos of his eloquent valedictory, 
What he was to them, he afterwards became to us, in that 
brotherhood, who soon welcomed his advent among them, and 
who now look sorrowfully upon his vacant place. 
With what success he practiced his profession, the public 
will know; his great ability and varied learning as a lawyer, 
. and his power as an advocate are more fully appreciated by 
his brethren. From the usually irresistible attraction of the 
political arena, though eminently qualified to conciliate pop- 
ular regard, (without condescending to the demoralizing arts 
of the demagogue) and to lead the masses, he persistently 
turned away, until near the close of his life. It was not that 
an extended and laborious practice tasked the full measure 
of either his time or his capacity, but that he wisely dis- 
cerned an incompatibility between professional and political 
pursuits. Seeing, however, other fields of usefulness, by no 
means fully occupied, open around him, he found time to do 
his devoir in them, without being truant to his vocation. In 
all the benevolent enterprises of the day, having for their 
objects the alleviation of individual suffering, the elevation 
of the standard of education and of morals, and the diffu- 
sion of the Scriptures, he bore a prominent part. The time 
is not yet, for the full appreciation of his efforts in the cause 
of education, but if will come. The agencies he devised and 
was chiefly instrumental in putting into operation, are at 
work, and their fruits will redound to his imperishable 
honor. Many of us have seen and may see again, in the 
place of his residence, one temple of the living God, and two 
imposing edifices, consecrated severally to the education of 
the sexes, to the erection of two of which he contributed 
liberally of his means, the fruit of untiring industry, and of 
all, the largest share of personal effort and influence. And 
* in the services and exercises appropriate to each, his was 
always a leading mind. 
As a reporter of this Court, as a digester of the laws of 
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Georgia, and as one of three codifiers, by legislative authori- 
ty, his name is inscribed on many volumes, not of utility 
only, but of prime necessity. As a lecturer in the law-school 
attached to our University, he inspired his pupils with a love 
of the noble science he taught and practiced with a rare 
ability. Added to all this, and still aside from the routine 
of his vocation, he found time to prepare a treatise in defense 
of the peculiar institution of his native and ardently loved 
South, which evinces patient research and marked ability, 
the extended circulation of which will tend to enlighten the 
ignorance and confound the prejudice, which have seconded 
too effectually the crusade against it, of a malignant fanati- 
cism. Yet, with occupations so varied, and all well and 
thoroughly performed, Mr. Cobb was in his social relations, 
no recluse. Benignant in feeling, cheerful in temper, and 
brilliant in conversation, he delighted in the interchange of 
kind offices, personal courtesies, thoughts that refresh rather 
than task the intellect, and mirthful sallies that exhilarate, 
without debasing the spirit. 

Nor was wanting in him, the crowning glory, in the ab- 
sence of which, the most elevated character is lamentably 
incomplete. Fully persuaded that man’s interests and obli- 
gations are not limited by the confines of earth, and that for 
each, death but bridges the gulf between time and eternity, 
he knelt early, an humble penitent at the foot of the Cross— 
knelt there, a wrestler in prayer, until with a realizing sense 
of absolution from on high, he arose a convert and a devotee. 
Thenceforth, neither laggard nor idler he in the vineyard 
of his Master. His active usefulness in the branch of the 
church to which he attached himself, was no less fruitful of 
results, than in other departments of social regeneration. 
Would you learn the extent and character of his personal 
influence, operating by consistent example and friendly pre- 
cept, noiselessly permeating the society in which he lived, 
soothing the sorrows, solving the perplexities, and directing 
the energies of individuals, inquire of the dwellers in Athens. 
Ask them of what they were bereft, when Cobb fell, upon a 
distant battle-field. Could these testimonies be collected and 
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preserved the record would serve to embellish a life of even 
patriarchal span. , 

It is a curious and instructive inquiry, how, in somewhat 
less than a score of years, one man accomplished so much of 
varied achievements ; and however difficult the task, or pre- 
sumptuous the effort, eulogy of the dead would fail of its 
noblest aim, instruction for the living, did we shrink from 
the attempt. That he brought to his work great natural 
endowments and scholastic acquirements, is certainly true ; 
but these are ‘talents that may be, and often are, wrapped 
in a napkin, and buried. How, then, were his employed ? 
Having chosen his avocation, he carefully surveyed the 
. field of his prospective operations, and felt himself doubly 
pledged—self-pledged, and pledged to society for the bestowal 
of the full measure of labor required for its proper culture. 
On the island of the enchantress, to which thousands resort 
in pursuit of sensual pleasures, and after draining the poi- 
soned cup, lie down to die, brutalized in their natures, if not 
in their forms, he never set foot. Moreover, from that less 
ignoble, though equally self-indulgent palace, over whose 
portal are inscribed those words so inviting to indolent na- 
tures, “otiwm cum dignitate,’ he turned away in disgust, 
choosing rather for his motto, “laborem cum utilitate.” He 
early and persistently inured himself to intellectual labor— 
performed it daily—systematically, giving to his stated voca- 
tion, as much as strict conscientiousness demanded for the 
exigencies of each day. 

For recreation, he turned into lighter fields of labor, such 
as moral and religious enterprises, social duties, literary read- 
ing and composition. His nearest approach to dissipation, 
consisted in regulated and refined social pleasures, which so 
happily relax the tension of severely tasked intellect. _What- 
ever he undertook, he did as promptly and as thoroughly as 
circumstances permitted. He knew no long arrear of post- 
poned duties, which grow daily more repulsive, by procras- 
tination, until, at length, they weigh like an incubus, de- 
pressing body, and mind, and spirit. 

He avoided pursuits incompatible with his chief avocation, 
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but secured relief by blending with it, congenial occupations. 
Daily employed in an arena of contention, he was emphati- 
cally a man of peace. Severely just in his dealings; and in 
all the relations of life, combining the fortiter in re, with the 
suaviter in modo, he inspired confidence, upon which he stood 
as upon a rock; and conciliated good will, which, fanned and 
refreshed him, as a zephyr of spring. Finally, toiling daily, 
as became a denizen of earth, he daily worshipped as became 
an heir of Heaven. Toil predisposes to worship, in antici- 
pation of “the rest that remaineth ;” and worship stimulates 
to toil, by quickening conscience, 

In the political commotion which two years since inaugu- 
rated a revolution disrupting the American Union, intended 
by its projectors to be peaceful, but culminating in the san- 
guinary war which now desolates our country, impelled by 
the suggestions of patriotism, he abandoned his cherished 
pursuits, and with the enthusiasm and energy of his nature 
threw himself into the movement. He counselled and urged 
his fellow-citizens of Georgia to the act of secession, was a 
member of the Convention that ordained it, and of that other 
which formed of the withdrawn sovereignties a new Confed- 
eracy. In this work of pulling down and building up 
governments, the gravest and most responsible of earthly 
enterprises, he exhibited a facility in labor, a maturity of 
judgment, and a richness of resource, that could have been 
reasonably expected only of practised statesmanship. Hav- 
ing thus developed an adaptation to political life, and fairly 
entered upon its course, with a clear, open road to advance- 
ment before him, he might have served his country and won 
higher distinction, personally securé from the perils of war. 
But no! having advised a course of action which resulted in 
war, he could not brook peaceful though honorable public 
employment within sight of embattled hosts and within hear- 
ing of the cannon’s roar. Girding on the sword, he left one 
newly tried field of action where service rendered had con- 
ferred distinction, and repaired to another yet more foreign 
to his tastes and habitudes. Of his brief but fatal military 
career I shall attempt no review. Suffice it to say, that there, 
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as elsewhere, he could not be stationary. Onward and up- 
ward seemed to be the tendency of his nature. He attained 
the rank of brigadier-general, and to his generalship and his 
prowess the illustrious Lee, master of the art of war, to whose 
corps he was attached, has borne ample testimony. Having 
for many months endured the toils, privations and dangers 
of active service with unshaken constancy, on the ever mem- 
orable field of Fredericksburg, after three repulses of vigo- 
rous assaults upon the position assigned him, his life went 
out in a blaze of heroism. There he sealed his patriotism 
with his heart’s blood, and there over his lifeless remains the 
standard of his country waived triumphant when the din of 
battle was hushed. 

His senior brethren gladly bear witness of his exalted 
worth ; let his coevals take up his useful though unfinished 
roll of life; let his juniors emulate his virtues and his deeds. 
We all deplore his early demise, and would fain tender to the 
inmates of that darkened and desolate mansion, once illu- 
mined with the light of his life and warmed by the glow of 
his affection, the profound sympathy of a brotherhood he 
loved and adorned. 
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JoHn MILLEDGE, plaintiff in error, vs. JamES GARDNER, 
security, defendant in error. 


1. Lapse of time, short of the period fixed by the Statute of Limita- 
tions, may be considered by the jury, in connection with other circums 
stances, in determiking whether payment might be presumed. 

2. A period of nineteen years and nine months had elapsed from the 
accrual of the cause of action to the bringing of the suit, during that 
time the defendant and debtor was solvent, and the plaintiff and holder 
of the obligation insolvent; besides this, the defendant, as security 
for the plaintiff, had been compelled to pay off a debt, and the parties 
had had a settlement of this matter, and the plaintiff had given his and 
another’s note to a third person for the balance so paid out for him, 
which note had been sued to judgment by the defendant: Held, that 
these were proper circumstances to be submitted to the jury,.and un- 
explained, were sufficient to raise the presumption of payment. 


Complaint, in Richmond Superior Court. Tried before 
Judge Hott, at the June Adjourned Term, 1860. 


Reference is made to the opinion of the Court for the facts 
of the case. 


SNEED, for plaintiff in error. 
STARNES, contra. 
By the Court—Lyon, J., delivering the opinion. 


This was an action in complaint by the plaintiff, John 
Milledge, against James Gardner, Junior, in the ~Superior 
Court of Richmond county, upon the endorsement of the 
defendant of the bond of one John F. McKinne, payable to 
the defendant, his heirs and assigns, for the sum of $2,600, 
dated 10th June, 1837. The bond was signed and sealed by 
McKinne. The endorsement was as follows: 


“ For value received, I do hereby assign the within obliga- 
tion to John Milledge, June 10th 1837. 
“ JAMES GARDNER, JR.” 


The defendant plead payment, lapse of time, set-off, and 
. the general issue. 
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The suit was commenced on the 14th day of March, 
1857, nineteen years and nine months after the endorsement. 
The plaintiff put in evidence the bond and endorsement and 
closed. The defendant put in evidence several judgments 
at the instance of the Bank of Augusta, against the plaintiff, 
Ann Milledge and himself, obtained 28th January, 1843, 
on a note made by plaintiff, and on which the defendant and 
‘Ann Milledge were accommodation endorsers for the sum of 
$900, dated 5th January, 1842, and payable at the Bank of 
Aguusta to the order of the defendant. The execution issuing 
from the judgment against the defendant was satisfied by 
this payment of the principal, interest and cost due thereon, 
on the 2d January, 1850. The defendant also put in evi- 
dence a judgment and execution in favor of himself against 
the plaintiff and Ann Milledge, obtained on the 18th day 
of May, 1857, for the sum of $665 55; on a note for $960, 
payable to the order of Amos Whitehead, dated 25th of 
June, 1850, and reduced by payments on the same previously 
to the judgment, to the principal sum for which it was ren- 
dered. It was agreed that this note was given by the makers 
thereof to Whitehead for the benefit of the plaintiff, and in 
liquidation of the amount he had previously paid on the 
judgment, first above stated in favor of the Bank of Au- 
gusta. 

The defendant also put in evidence three due bills made 
by plaintiff to himself for cash loaned: One for $25, due 
October 11th, 1852; one for $20, dated September 6th, 1853, 
and the other for $150, dated 7th September, 1853. 

The defendant proved, by Thomas Barrett, that the plain- 
tiff had been insolvent from about 1840 or 1848, and that 
he, the plaintiff, had owed the witness by judgment. 

To this evidence the plaintiff objected on the ground that 
it was irrelevant. ‘The Court overruled the objection. This 
constitutes the first exception in the record. 

The defendant further proved, by Ebenezer Starnes, that 
he, the defendant, from the date of the bond sued upon, to 
the commencement of this suit, had been in such pecuniary 
circumstances and credit as rendered him able at any time 
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to have paid this bond. To this testimony, the plaintiff also 
objected as irrelevant. The Court overruled the objection, 
and this is the second exception. 

The plaintiff, then, by way of rebuttal, put in evidence a 
letter from the defendant to himself, written previously to 
the execution of the bond, on the 10th of May, 1837, in 
reference to the transaction, as we suppose, out of which this 
debt grew. As the letter is long and refers to much that is 
not material to the issue, I extract the substance for which it 
was offered, as we suppose. It appears from this letter, for 
this is all the light we have on this subject, that some time 
before this, these parties, acting together, had raised and put 
into the hands of the obligor of the bond, as their common 
agent, the sum of $5,000, to be placed in the hands of Tracy 
& Gould, for the use of which Tracy & Gould were to pay 
them one and one half per centum per month. McKinne 
had, subsequently to his receipt of the money for the purposes 
stated, informed the parties that the money was invested as 
directed ; that the money was employed as directed, and on 
the faith of this representation the defendant had taken the 
whole transaction to himself and assumed the payment of 
the note given by plaintiff for his share of the investment. 
The writer had just heard of the failure of Tracy & Gould, 
the probable faithlessness of McKinne, and the certain loss of 
the $5,000. The defendant thought as both had been im- 
posed upon, and each had acted upon the representation of 
their common agent, as to the actual condition and employ- 
ment of the fund, that he was not liable for that. portion of 
the same which he had assumed to or for the plaintiff, but of 
this he proposed to confer with him. The writer appeared 
to feel that the loss of this sum, together with another heavy 
one about the same time, would be disastrous to his fortune. 
The letter states, that. the “transaction (is) all important to 
him as it will embarrass (him) most seriously—though it will 
be scarcely felt by you,” the plaintiff. Again: “We have 
been deceived, and to me the deception has been fatal. These 
losses will take every dollar I am worth.” Speaking of his 
endorsers, he says, “I can protect them from loss, and also 
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you, with the exception of the one half of this amount in J. 
F.’s; hand.” 

The Court charged the jury, “that evidence going to show 
the insolvency of the plaintiff and that subsequent transac- 
tions had taken place between them since the making of said 
bond, might be taken into consideration by them as presump- 
tive evidence of payment, though the statutory bar of twenty 
years had not run against the bond; that they could take 
into consideration the pecuniary circumstances of the parties 
and the transactions between them, as testified to and adduced 
in evidence ; and that they were authorized, if there was such 
evidence, to consider it as presumptive evidence of payment, 
though the paper sued on had not been barred by the stat- 


ute.” - 


To this charge the plaintiff excepted, and this forms the 
third and last exception in the record. 

‘The charge is copied from the bill of exception, and in it 
the presiding Judge did not think he was fairly represented. 
He, however, did not think proper to alter the form in which 
it was placed by the counsel who prepared it; but added, 
after he had signed the certificate required of him by law, 
and which completes that record, the following explanation: 
“T do not think the instruction of the Court to the jury is 
so stated that it will be properly understood. One of the 
defendant’s pleas was that of payment. The jury were told 
that this plea was of a fact that must be proven to their sat- 
isfaction before the plea could be allowed, but that the fact 
might be established either by positive or presumptive evi- 
dence, that mere length of time, short of twenty years, would 
not raise such presumption, but that great length of time 
taken in connexion with other circumstances might be con- 
sidered by the jury in determining whether the facts proven 
would raise the presumption of payment, that they might 
consider not only the length of time since the debt was made, 
but the condition of the parties, the necessities of the plain- 
tiff, and the ability of the defendant to pay—their transactions 
with each other, and everything affecting their mutual rela- 
tions which had been put in evidence, and from the whole 
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they must decide whether or not the proof was sufficient to 
sustain the plea.” 

His Honor does not think his addenda to be more than an 
extended explanation of the principle he is represented, by the 
bill of exceptions, to have charged; but it is more: it evolves 
an additional idea, and that is, that the great length of time 
which had elapsed trom the creation of the debt to bringing 
the suit might be considered in connection with the other cir- 
cumstances of the case, in determining whether there was a 
sufficient presumption of payment raised to anthorize them to 
so find. We have no doubt but that the Judge did so charge, 
but as the fact is not certified to us in the bill of exceptions, 
to which, alone, we must, by law, look for the facts, we could 
not give either party the benefit*of the point, as we have 
uniformly decided, if it could affect the judgment. As it does 
not, we will consider the addenda of the presiding Judge as 
the charge actually given to the jury, and the one to which 
the plaintiff excepted. 

The objections to the testimony of the witnesses, Barrett 
and Starnes, being founded on its relevancy, none other exist, 
depends upon that made to the charge. If the charge was a 
proper one, the evidence was relevant. Each points to the 
same things. Was the solvency of the defendant from the 
time his liability began to the institution of the suit, a period 
of nineteen years and nine months, coupled with the embar- 
rassed or insolvent condition of the plaintiff for a period of 
fourteen years preceding the suit, a circumstance from which 
the jury might presume payinent? ‘That, the question made 
by the evidence as well as by the charge, they are therefore 
to be considered together as but one question. 

1. Was the charge a proper one, under the circumstances? 
We think that it was. Mere lapse of time, short of the period 
fixed, by the statute of limitation, as a bar to a'suit on the 
particular cause of action, will not, of itself, raise a presump- 
tion of payment; but when other circumstances exist that have 
a tendency to raise the presumption, great lapse of time, be- 
tween the accrual of the liability and the commencement of 
the suit, may, as in this case, very properly, be considered, 

VoL. XxxmI—26, 
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not as a circumstance of itself, but in connection with and in 
aid of the other circumstances of the case. At common law, 
a debt was presumed by the courts to be paid after the lapse 
of twenty years. No period short of that could be considered 
for that purpose unless there were other circumstances; then 
it might be, in connection with such other facts, and it will 
and ought to have a greater or less operation, as it is of greater 
or less extent. Winchelsea Causes, 4 Burr, 1962; Henderson 
vs. Lewis, 9 Sergeant & Rawle, 379. 

2. The circumstances relied upon to raise the presumption 
were not only relevant and proper to be submitted to the jury, 
but unexplained, as they were, were altogether sufficient to 
create the presumption of payment. They were, first, the 
entire solvency and ability’of the defendant during the whole 
time, a period only short of twenty years by less than three 
months, to pay the debt, in connection with the insolvency 
and embarrassment of the plaintiff for something more than 
fourteen years immediately preceding the commencement of 
the suit. During this time the plaintiff was pressed by judg- 
ments, and was forced to borrow, at different times, small 
sums of money from the defendant, for his present wants, for 
which he gave his due-bills. In addition to this, the defend- 
ant, during the time, having been compelled to pay off a 
judgment obtained against him, in favor of the Bank of 
Augusta, as endorser for the plaintiff, had had a settlement 
or accounting with the plaintiff on account of the money so 
paid out for him, and the plaintiff, in settlement of the debt 
so incurred, had given his and his mother’s note, payable to 
a third person, Mr. Amos Whitehead, for the sum of $960, 
. for the benefit of the defendant. This note had been sued to 
judgment by the defendant against its makers, and was at the 
trial open and unsatisfied. These circumstances are so strong 
that it is difficult to account for them on any other supposi- 
tion than that the debt was paid. That one, greatly embar- 
rassed should hold a debt for the large sum of $2,600 besides 
interest, on a solvent person living in the same city with 
himself, for a period of nineteen years, and during the time 
should have a settlement with the debtor and give to such 
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debtor, or rather to a third person for the debtor, his note 
with security, for the balance due by him to such creditor on 
account of money paid out by the debtor for him, is ineredi- 
ble. Yet such is the fact, if this debt has not been paid. 

Whether the letter, written by the defendant to the plain- 
tiff in reference to the transaction out of which the debt grew, 
explained or accounted for these circumstances, was a question - 
entirely for the jury, and they by their verdict declared that 
it did not. 

Let the judgment be affirmed. 

















JAMES P, BurRovGHS, plaintiff in error, vs. THE STATE OF 
GrorGIA, defendant in error. 


1, This case distinguished from the case of Cohron vs. The State, 20 Ga. 
R., 752. 

2. A new trial granted on the ground that one of the jury was over sixty 
years of age, and the fact unknown to the prisoner and to his counsel — 
until after conviction. 


Murder, in Chatham Superior Court. Tried before J udge 
FLEMING, at May Term, 1862. 


James P, Burroughs was put upon his trial for the murder 
of Thomas Carmody, and the jury returned a verdict of 
voluntary manslaughter. Whereupon his counsel moved the 
Judge for a new trial on the following grounds: 

Ist. That the verdict rendered in said case is contrary to 
law. 

2d. That the verdict rendered in said case is. contrary to 
the evidence. 

3d. That the verdict rendered in said case is contrary :to 
the weight of evidence, and to the law applicable to the case 
upon such evidence. 

4th. Because the verdict was rendered by only eleven 
jurors, one of the twelve empanelled, John Pournel, being 
incompetent and disqualified by the laws of the State, he 
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being over sixty years of age, which fact was unknown to 
the prisoner and his counsel until after the trial and rendi- 
tion of ‘the verdict. 


STATE OF GEORGIA, CHATHAM COUNTY. 


Personally appeared William Law and Thomas E. Loyd, 
counsel for James P. Burroughs, in the case of The State vs. 
James P. Burroughs, tried upon an indictment at the present 
May Term, 1862, of Chatham Superior Court, for the mur- 
dering of Thomas Carmody, who being duly sworn, deposeth 
and says, that they were ignorant of the fact that John Pour- 
nel, one of the jury in the above entitled case, was over 
sixty years of age, until after the trial and rendition of the 
verdict. Wm. Law, 

Tuos. E, Luoyp. 

Sworn to hefore me, this 31st day of May, 1862. 

Ws. H. Buuxocu, Clerk, 8, C. C. C. 


Personally appeared James P. Burroughs, the defendant 
inthe case mentioned in the foregoing affidavit, who being 
duly sworn, saith that he was ignorant of the fact that the 
said juror, John Pournel, was over sixty years of age, until 
after the trial and rendition of the verdict in the above case. 

J. P. BuRRouGHS. 

Sworn to before me, this 31st day of May, 1862. 

WixuiaM H. Buttocg, Clerk 8. C. C. C. 


StaTE ofr GEORGIA, CHATHAM CouUNTY. 


Personally appeared John Pournel, who being duly sworn, 
deposeth and saith, that he was empanelled as one of the 
jurors in the case of the State vs. James P. Burroughs, charged 
with the offence of murder, which case was tried at the pres- 
ent term of Chatham Superior Court—that he was one of the 
twelve jurors by whom the verdict was rendered, and this 
deponent further saith, that he is sixty-six years of age. 

JOHN PoURNELL. 

Sworn to before me, this 30th day of May, 1862. 

Purp M. RussE xt, J. P. 
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5th. Because of the discovery of new and important, testi- 
mony since the trial, being the testimony of William:L- 
Hewlet, as to the character for violence of the deceased, 


Thomas Carmody. 


THE SraTE vs. JAMES P, BurrovueHs. Chatham Superior 
Court. Charge Murder. Verdict Voluntary Manslaughter. 


Personally appeared James P. Burroughs, who being duly 
sworn, deposeth, that for nearly fifteen months after his exam- 
ination before the Justice upon the above charge, he was 
confined in the jail of Chatham county, and that since his 
release therefrom he has made every effort in his power to dis- 
cover witnesses who would prove the violent character of the 
deceased, Thomas C. Carmody, when he was intoxicated, and 
that he did not hear that William L. Hewlett, whose affi- 
davit is herewith submitted, could give the testimony in his 
said affidavit disclosed, until after his trial was had, and a 
verdict rendered. That deponent heard during the progress 
of the trial that said Hewlett could give some testimony as 
to the character of Carmody, and issued a subpeena for’ him, 
but was unable to obtain his testimony in time. 

J. P. BurRrovueus. 

Sworn to before me, this 31st day of May, 1862. 

Ws. H. Buxiwocg, Clerk 8. C. C. C: 


STaTE OF GEor@rIA, CHATHAM CouNTY. 


Personally appeared William L. Hewlett, who being duly 
sworn, deposeth and saith, that he knew: Thomas Carmody 
in his lifetime well. That he once drew a pistol upon this 
deponent without any reason, that the pistol was taken away 
from him, and he taken away. That Carmody met deponent 
next morning, and apologized for his conduct the night be- 
fore, and stated to deponent that when he was intoxicated he 
would kill anybody, if it was his father. His reputation 
was that of a dangerous man when drunk. 

; WiuuraM L. } Hewett. 

Sworn to before me, this 30th day of May, 1862. 

Tuos. E. Luoyp, Not. Pub., C. C. 
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The second and third grounds in the motion having been 
abandoned, it is not necessary to set out the evidence here, 
The presiding Judge refused the motion on all the grounds 
taken, and counsel for plaintiff in error excepted, and assigns 
the same as error. 

There was evidence offered to the jury to show the dan- 
gerous and violent character of deceased when intoxicated. 


Luoyp, Law & LovE Lt, for plaintiff in error. 
He pt, Solicitor General, contra. 
By the Court.—JENK1ns, J., delivering the opinion. 


The first, second and third grounds of the motion for a 
new trial were abandoned in the argument. 

The fifth (newly discovered evidence) was properly over- 
ruled by the Court below, the evidence being merely cumu- 
lative. 

The fourth alone remains to be considered, viz: 

“That the verdict was rendered by only eleven jurors, one 
of the twelve empanelled being incompetent and disqualified 
by the laws of the State, he being over sixty years of age, 
which fact was unknown to the prisoner and his counsel until 
after the trial and rendition of the verdict.” 

1. Our learned brother, whose judgment we have under 
review, having made a very able and satisfactory argument 
in favor of a new trial on this ground, felt himself constrained 
to refuse it, by the ruling of this Court in Cohron vs, The 
State, 20th Ga. R., 752. In that case, a new trial was sought 
on the ground (among others) that one of the jurors was over 
sixty years of age; but there was no averment, verified in the 
usual way, that the fact was unknown to the prisoner and his 
counsel until after verdict, which distinguishes that case from 
this. Here, the fact, and the ignorance of prisoner and _ his 
counsel that it existed, are both sufficiently averred and ver- 
ified. The absence of the latter averment is noticed ‘in the 
opinion delivered in Cohron vs. The State. It is true the 
reasoning adopted, in that case, makes the averment of such 
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ignorance immaterial—holds the prisoner bound to challenge 
the juror, when presented, whether he knew or did not know 
that the cause existed. But we must look to the case in 
which the judgment was made. The judgment was, that a 
new trial be not granted in that case; which was that of a new 
trial asked, because one of the jury was over sixty years of 
age, unaccompanied by the averment that that fact was un- 
known to the prisoner and to his counsel until after verdict. 
In all such cases, Cohron vs. The State, is authority; but so 
much of the opinion as applies to cases in which the age of - 
the juror is unknown to them, is obiter. It would be very 
unsafe to make any case controlling authority for a subsequent 
one, clearly distinguishable from it by material facts, upon 
which arise questions incapable of being legitimately raised 
in the former. With what face could the counsel for plaintiff 
in error in Cohron vs. The State have enforced the claim for 
a new trial, by reason of the fact that the alleged disqualifi- 
cation was unknown? The fact was not in the case. The 
argument would have been dehors the record; and for the 
same reason the opinion upon it was obiter. This distinction 
must have been recognized by this Court in Brown vs. The 
State, 28th Ga., 439. There, a new trial was granted, be- 
cause one of the jurors was cousin to the prosecutor, and the 
fact was unknown to the prisoner and his counsel until after 
conviction. Both cases were tried under the Act of February 
9, 1856; but in the later case no reference is made to the 
earlier as controlling it. An attempt is made to distinguish 
the cases, in that, in one the objection to the juror is propter 
defectum, and in the other propter affectum, but we hold, that 
the Act of February, 1856, places all the causes of challenge 
enumerated in the first and seventh sections, in the same cat- 
egory, and as regards them abolishes that distinction. 

The decisions of this Court, referred to in the Act of De- 
cember 9, 1858, and in section 210 of the Code, are its con- 
clusions of law upon the facts presented by the record in each 
case, and not opinions upon facts dehors the record. They 
do not, therefore, require us, in this case, either to follow the 
opinion in Cohron vs. The State, or to overrule the case. 
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2. The first section of the Act of 1856, page 229, describes 
persons “qualified and liable to serve as jurors upon the trial 
of criminal cases.” The result is, that those not therein de- 
scribed are neither liable nor qualified. A part of the descrip- 
tion is persons “who, have arrived at the age of twenty-one 
years, and not over sixty years.” Those, then, over sixty years 
of age are disqualified. The third section, providing for sum- 
moning tales jurors, directs that they be taken “impartially 
from the citizens of the county, qualified as aforesaid.” With 
the wisdom of this disqualification we have no concern. Ita 
lex scripta est, and it is conceded, that had the prisoner said, 
when the juror Purnell was presented: “I will not be tried 
by this man, because he is over sixty years of age,” the Court 
raust have responded : “ Pass the juror by; it is the prisoner’s 
legal right.” But it is insisted for the State that the challenge 
must be made when the juror is presented to the prisoner, and 
cannot afterwards be entertained. This question was made 
in Brown vs. The State (swpra;) indeed, that case turned upon 
it, and the decision was that when the cause of challenge was 
unknown to the prisoner and his counsel until after convic- 
tion, a new trial should be granted. This ruling is certainly 
sustained by the weight of authorities, irrespective of the 
statute, and we think the construction given to it is reasonable 
and consonant with justice. See 2d Seammon, p. 476, and 
the authorities there cited. 

The prisoner may fairly presume, in the absence of any 
knowledge or information, that the State has empanelled and 
presents to him only qualified jurors. If he chance to know 
the contrary of any juror, it is his duty to make it known 
when he is presented; otherwise, he will be held to have con- 
sented to waive the disqualification, and will not after verdict 
be permitted to retract his waiver. But if the juror be ac- 
cepted by the prisoner in ignorance of the disqualification, 
the error was committed by the State in offering him, and its 
consequences should not be visited upon the accused. 

Upon this ground, therefore, we reverse the judgment of 
the Court below, and order that a new trial be had. 

Let the judgment be reversed. 
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MarGARET Wiaains, plaintiff in error, vs. THomas H. 
BLount, adm’r, ete., defendant in error. 


1. ‘After paying all my just debts, I do will unto my beloved wife, 
Celia Saxon, for her support, and all the rest of my family while they 
remain with her, during her natural life, all my estate, both real and 
personal, for their support, and if any of them leaves the family, 
by marriage or otherwise, then to enjoy no benefit from said estate 
during my wife’s (Celia’s) lifetime; and if my wife, Celia, should 
marry, or any of my children, then they are considered no part of my 
family, and shall not have any control over my estate during my wife’s 
lifetime or widowhood. Martha Cox and her children shall be sup- 
ported out of said estate as long as my wife shall live, if they remain 
with the rest of my family, and the property to remain toguae for 
the benefit and support of the rest of my family. 

‘‘T do hereby appoint my brother, John Saxon, executor and trus- 
tee of this my last will, to take into his hands the whole of my estate, 
both real and personal, which now is or may hereafter come into his 
hands, for to manage and control as he may think proper for the ben- 
efit and support of my family subject to his control, to manage’ accord- 
ing to his best judgment, to sell, convey, lease, or buy for said estate, 
with all the authority that I, myself, could do were I in life; and if my 
wife should marry, then for my executor and trustee to act and do as 
he may think best to distribute the above estate as equal as possible 
among my heirs, without having anything to do with the Court 
respecting said estate, whenever the youngest child may come of age, 
or at any time previous, that he may think necessary.” 

Elizabeth Saxon, one of the daughters of testator, married John S. 
Wiggins, and died without children, leaving her, husband surviving 
her. John S. Wiggins then intermarried with Margaret, the com- 
plainant, and died, leaving no child: Held, 1. That Elizabeth Saxon 
took a vested interest to one equal share of her father’s estate, William 
Saxon. 2. That the marital rights of John S. Wiggins attached to the 
same; and 8. That upon his death without child or children, or the 
representatives of child or children, that his widow was entitled to said 
property. 4. That if John S. Wiggins owed no debts, that Margaret 
Wiggins was entitled to recover said portion in the hands of the admin- 
istrator de bonis non of William Saxon, deceased. 


In Equity, in Burke Superior Court. Decision by Judge 


Hout, at November Term, 1861. 


This bill was brought by Margaret Wiggins, widow of 


John S. Wiggins, against Thomas H. Blount, administrator 
cum testamento annexo of the estate of William Saxon, for an 
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account, and for her distributive share in said estate. The 
bill sets up that William Saxon died in Burke county, leav- 
ing the following will: 

“ After paying all my just debts, I do will unto my be- 
loved wife, Celia Saxon, for her support, and all the rest of 
my family, while they remain with her during of her natural 
life, all of my estate, both real and personal, for their support, 
and if any of them leaves the family, by marriage or other- 
wise, then to enjoy no benefit from said estate during of my 
wife’s (Celia) lifetime. And if my wife Celia should marry, 
or any of my children, then they are considered no part of 
the family, and shall not have any control over my estate 
during my wife’s lifetime or widowhood, Martha Cox and 
her children shall be supported off of said estate so long as my 
wife may live, if so they remain with the rest of the family, 
and the property to remain together for the benefit and sup- 
port of the rest of the family. 

“T do hereby appoint my brother, John Saxon, executor 
and trustee to this my last will, to take into his hands the 
whole of my estate, both real and personal, which now is or 
may hereafter come into his hands, for to manage and con- 
trol as he may think proper for the benefit and support of 
my family, subject to his control to manage according to his 
best judgment, to sell, convey, lease or buy for said estate, 
with all the authority that I myself could do if I was in 
life ; and if my wife should marry, then for my executor and 
trustee to act and do as he may think best, to distribute the 
above estate as equal as possible among my heirs, without 
having anything to do with the Court respecting said estate, 
whenever the youngest child may come of age, or at any time 
previous that he may think necessary.” 

The will was regularly probated. 

The bill further alleges, that the property went into the 
possession of Celia Saxon, under the management of the exec- 
utor and was used for the support of her and the children 
who lived with her ; that in the year 18—, Elizabeth Saxon, 
one of the daughters of testator married John S. Wiggins, 
of Burke county, and that subsequently said Elizabeth died, 
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leaving no child; her husband surviving her ; that some time 
after the death of Elizabeth, said John S. Wiggins inter- 
married with complainant and afterwards himself died, leav- 
ing no child. Celia Saxon also departed this life after the 
death of Wiggins, and the defendant, Thomas H. Blount, 
was appointed administrator de bonis non with the will an- 
nexed of the estate of William Saxon. 

Complainant insists, that by the terms of the will, Eliza- 
beth Saxon, the first wife of John 8. Wiggins, took a vested 
remainder in the property of the testator, and that upon her 
marriage said remainder vested in said John S., by virtue of 
his marital rights, and that in consequence of his subsequent 
marriage with complainaft and his death without issue, the 
interest in remainder vested in her and she prays an account, 
and that defendant be decreed to pay over to her her share 
in the estate of the testator, William Saxon. 

The answer of defendant admits the facts charged in the 
bill, and prays the instruction of the Court whether or not 
complainant is entitled to any share in the estate he represents. 

The legal question made by the pleadings was left to the 
decision of Judge Holt, and he decided that there was no 
remainder created by the will, there being no particular estate 
to support it, and that the whole estate was conveyed to the 
trustee, whose trust was executory and will continue until 
the full purpose of the will be obtained. And being of the 
opinion that complainant has no interest in the estate of 
William Saxon, he dismissed the bill. | 

To this decision complainant excepts. 


JoNEs and SruraEs, for plaintiff in error. 


RoGERs, contra. 


By the Court.—Lumpxry, C. J., delivering the opinion. 


Is the complainant, Margaret Wiggins, entitled to recover 
of the defendant, Thomas H. Blount, as administrator de 
bonis cum testamenta annexo of William Saxon, deceased, the 
interest which belonged to his daughter, Elizabeth Saxon, in 
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the estate of her father, and what was that interest? To the 
Court, it is a question free from doubt. 

Elizabeth had a vested right to one equal share of said 
estate at the death of her father. Upon her intermarriage 
with John S. Wiggins, he succeeded to said right ; and Eliz- 
beth dying without issue—leaving her husband surviving— 
the right became absolute in him. John S. Wiggins subse- 
quently intermarried with the complainant, and died intestate 
and without issue. As his widow, Margaret Wiggins, inher- 
ited all of his property, including this interest in the estate 
of William Saxon, subject, of course, to the payment of her 
husband’s debts, if he owed any; and it is to recover this 
portion that this bill is filed against the defendant. 

It matters not whether a life estate was carved out of the 
corpus of William Saxon’s estate or not. The result is the 
same. An executory devise needs no particular estate to sup- 
port it. 

If Celia Saxon, the widow of the testator, married again, 
in that event the executor was to distribute the estate as equal 
as possible among the testator’s heirs, (the widow included, 
she being an heir,) whenever the youngest child became of 
age, or previously, if the executor should think it necessary, 

By law, at the death of Celia Saxon—remaining single— 
the property was subject to equal distribution between the 
testator’s heirs—the heirship, of course, to be determined not 
by the death of Celia Saxon, but of William Saxon. So that 
in either contingency, to-wit: the marriage or death of Celia 
Saxon, the right of Elizabeth Saxon was vested and indefea- 
sible and transmissible through her husband to the com- 
plainant. . 

If John S. Wiggins owed debts, there should bean admin- 
istration on his estate; otherwise, it is unnecessary. 

Let the judgment be reversed. 
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CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court o€ the Stateat Georgia, 
AT MACON, 


JANUARY THERM, 1868. 


Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | reno 
CHARLES J. JENKINS, 


Joun B. Weems, Enrolling Officer, plaintiff in error, vs. 
JOsEPH H. FARRELL, defendant in error. 


1. The regulation of the Secretary of War, of the 29th April, 1862, con- 
cerning substitution, in these words, ‘‘ No person other than those 
expressly named, or properly implied in the act, shall be exempted, 
except by furnishing a substitute exempt from military service, in con- 
formity with the regulations already published, (General Orders No. 
29), and such exemption is valid only so long as the substitute is legally 
exempt,” is within the pale of the authority conferred on him by the 
9th section of the Act approved 16th April, 1862; and that delegation 
of discretion was appropriate to his office, reasonable and proper. 

2. The provision of the 9th section of that act, that ‘‘ persons not liable 
for duty may be received as substitutes for those who are,”’ is a condi- 
tion precedent to substitution, but does not prohibit the Secretary of — 
War from providing by ‘‘ regulation’’ that the substitution shall be 
valid only so long as the substitute shall be exempt. On the contrary, 
the condition precedent is suggestive of such a regulation, and the 
latter is in strict conformity with its spirit and intention, and has the 
force and effect of law. 

(413) 
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8. The regulation of April 29th is not confined to cases of substitutes 
under eighteen years of age, when received, and subsequently attaining 
that age; but is equally applicable to cases wherein the substitutes 
cease to be exempt by after legislation. 

4, As between the person furnishing a substitute and the Government, 
substitution is more in nature of a gratuitous privilege than of a con- 
tract. But, considering it as a contract, that, and the contract between 
the principal and the substitute, are both affected by the regulation of 
the 29th April, which is part and parcel of each; and neither is im- 
paired by the re-enrollment of the principal, when the substitute ceases 
to be exempt. 

5. The enrolling officer who receives substitutes, and gives discharges 
to their principals, is but the agent of the Secretary of War. The acts 
of Congress and authorized regulations of the Secretary constitute his 
power of attorney, and any discharge he may give, unauthorized by 
them, is void. 


Habeas Corpus. Decision by Judge LocHRANE, at Cham- 
bers, 19th December, 1862. 


Joseph Farrel applied to the Hon. Osborne A. Lochrane, 
one of the Judges of the Superior Courts of this State, for 
the writ of habeas corpus to be discharged from the custody 
of Col. John B. Weems, enrolling officer for the district of 
Georgia, by whom he was unlawfully detained. The peti- 
tion states that petitioner, on the 17th of May, 1862, being 
then subject to enrollment under the Act of Congress, ap- 
proved 16th April, 1862, and entitled “An Act further to 
provide for the public defense,” availing himself of the pro- 
visions of the thirteenth section of said Act, volunteered and 
enlisted in Company A, of the Irish Jasper Greens, and was 
then mustered into the service of the Confederate States, and 
that on the same day he procured and furnished a substitute, 
one John O. Sullivan, to serve in his stead in said company 
for three years or during the war, as he was permitted to do 
by the ninth (9th) section of the above recited Act, and ac- 
cording to the regulations prescribed by the Secretary of 
War. 

The substitute, Sullivan, was thirty-seven years of age, 
and not then liable to military service, and was accepted in 
place of petitioner for the war, and petitioner was discharged 
from the service—when, afterwards, notwithstanding said 
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discharge, Col. Weems claims and holds petitioner as a con- 
script liable to do military service. 

The writ was granted by Judge Lochrane, and plaintiff in 
error in response thereto answers that Farrel was enrolled by 
the proper officer in Chatham county, by virtue of an Act of 
the Congress of the Confederate States, entitled “An Act to 
further provide for the public defense,” passed 16th April, 
1862, and an Act entitled an Act, to amend an Act entitled 


“An Act to provide further for the public defense,” approved 


27th September, 1862, and by virtue of General Order, num- 
ber eighty-two, issued by the Adjutant and Inspector Gene- 
ral of the Confederate States, dated Richmond, November 
3d, 1862; that Farrel is between eighteen and forty years of 
age, and is liable to military duty under the acts and order 
aforesaid, and that respondent is enrolling officer for the 
State of Georgia, and charged with the execution of said 
laws and order, and in that capacity he holds petitioner in 


"custody. 


The facts as stated in the petition and answer were proved 
or admitted, and after argument, Judge Lochrane ordered 
the discharge of Farrel from custody, and respondent ex- 
cepted, and assigns the same as error. 


BLANDFoRD and B. H111, for plaintiff in error. 
Tuomas E. Luoyp and WHITTLE, contra. 


Hon. E. A. Nispet and Mr. Massey having similar cases, 
were by permission also heard in behalf of the defendant in 
error. 


Joun B, Weems, Enrolling Officer, plaintiff in error, vs. 
CooPER WILLIAMS, defendant in error. 


Habeas Corpus. Decision by Judge LocHRANE, in Bibb 
Superior Court, January Term, 1863. 


Defendant in error sued out a writ of habeas corpus before 
Judge Lochrane, to be discharged from the custody of plain- 
tiff in error, by whom he alleges he was unlawfully detained, 
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under the tollowing state of facts, which were admitted to 
be true: 

Defendant was mustered into service as a volunteer in 
Company F, 45th Regiment Georgia Volunteers, on the 25th 
of August, 1862, and on the 12th day of September, 1862, 
he furnished in his stead a substitute named Edward G, 
Stewart, who was at that time over thirty-five years of age, 
and was found fit for military duty, and was regularly mus- 
tered into the service in lieu of defendant, who was regularly 
discharged therefrom by the captain of said company and 
the colonel of the regiment, and is now held in custody by 
plaintiff in error without authority of law. 

Colonel Weems, in his answer, justifies his detention of 
Williams by virtue of his authority as Commandant of the 
Camps of Instruction in Georgia, for that the substitute, 
Stewart, was mustered into service under the ninth section of 
the Act of Congress, approved 16th April, 1862, entitled 
* An Act to further provide for the public ceed which is 
as follows: 

“ Be it further enacted, That persons not liable for duty 
may be received as substitutes for those who are, under such 
regulations as may be prescribed by the Secretary of War,” 
and by virtue of a regulation prescribed by the Secretary, 
dated April 26th, 1862, known as General Order, No. 29, 
and a supplementary regulation of the 29th of April, 1862, 
explanatory thereof, and which is as follows: ‘ No person 
other than those expressly named or properly implied in the 
above Act, can be exempted except by furnishing a substitute 
exempt from military service, in conformity with the regu- 
lations already published, (General Order, No. 29,) and such 
exemption is valid only so long as the said substitute is 
legally exempt.” And that by reason of an Act of 22d Sep- 
tember, 1862, entitled “ An Act to provide further for the 
public defense,” approved April 16th, 1862, said substitute 
is liable to render military service to the Confederate States 
in his own person, he being within the ages of thirty-five 
and forty years. 

Upon argument had, J nde Lochrane discharged Williams 
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from. custody, on the ground that having furnished a substi- 
tute he was no longer liable to military service, and ‘plaintiff 
in error eXcepts. 


Joun R. H111, for plaintiff in error. 


Geo. W. Moore, contra. 
By the Court.—JENKINS, J., delivering the opinion. 
\ 


These cases having been returned to the same term of the 
Court, and depending upon the same rules of law, were con- 
solidated for the purposes of the argument, and the ere: 
opinion governs both: 

On the 16th of April, 1862, the Congress of the Confede- 
rate States passed an Act, entitled “ An Act to further provide 
for the public defense,” whereby the President is authorized 
“to call out and place in the military service of the Confed- 
erate States for three years, unless the war shall have been 
sooner ended, all white men who are residents of the Confed- 
erate States, between the ages of eighteen and thirty-five 
years at the time the call or calls may be made, and who are 
not legally exempt from military service.” By the ninth 
section of that Act it is provided, “that persons not liable 
for duty may be received as substitutes for those who are, 
under such regulations as may be prescribed by the Secretary 
of War.” On the 26th of April, 1862, the Secretary of 
War made, and through the Adjutant and Inspector General 
published, a General Order, No. 29, containing regulations, 
providing for the acceptance of substitutes, and the discharge 
of persons furnishing them. And again, on the 29th of the 
same month, he made and published in like manner another 
(explanatory of the former,) one section of which is in the 
following words: “No person other than those expressly 
named or properly implied in the above Act shall be exempt- 
ed, except by furnishing a substitute exempt from military 
service, in conformity with the regulations already published, 
(General Order, No. 29,) and such exemption is valid only 
80 long as the substitute is legally exempt.” 

Vou, xxxui—27, 
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Subsequently to the passage of said Act, and the making 
and publication of said regulations, one ot the applicants for 
discharge having volunteered, and the other having been 
enrolled for service, offered each a substitute, (to-wit, Farrell 
on the 17th May, and Williams on the 12th September, 
1862,) which substitutes were accepted, and the persons fur- 
nishing them severally discharged. On the 27th September, 
1862, the Congress passed an Act amendatury of that of the 
16th April, authorizing the President to call out and place 
in the military service of the Confederate States persons be- 
tween the ages of thirty-five and forty-five years, and other- 
wise answering the description given in the previous Act, 
The substitutes furnished by Farrell and Williams were be- 
tween the ages of thirty-five and forty-five years when 
accepted as such, and still are so. They, therefore, were not 
liable (in their own persons) for service under the first Act, 
but are so under the second. 

After the passage of the Act of 27th September, Farrell 
and Williams were again enrolled for service, and denying 
their liability, each sought a discharge by habeas corpus from 
the custody of the Commandant of Conscripts. Whether or 
not, under the circumstances stated, they are liable to this 
second enrollment is the question we are to consider. 

They claim exemption solely in virtue of the discharges 
granted them severally upon the acceptance of their substi- 
tutes. 

In their behalf, it is insisted that the substitution author- 
ized by the ninth section of the Act of 16th April, is co-exten- 
sive with the term of their enrollment, viz: “for three years 
unless the war shal] have been sooner ended,” and that their 
discharge covers the same time. They deny the validity of 
the regulation made by the Secretary of War in his order of 
29th April, for that, it is not such a regulation as the Con- 
gress authorized him to make—that it is an act of legislation 
of which the Congress alone is capable. They further insist, 
that even if that regulation be binding upon them, a proper 
construction of it will save their exemption. 

1. The first question to be considered is, whether the reg- 
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ulation of the 29th April is within the pale’of the authority 
conferred on the Secretary of War by the Act of 16th April. 
How is this discretion to be ascertained; its limit to be de- 
fined? By considering all the circumstances of the case—the 
position of those allowed to put in substitutes—the powers of 
Congress, and the relation in which the Secretary of War 
stands to the Congress, and thus seeking to evolve the inten- 
tion of that body. The first section of the act imposes upon all 
persons therein described a legal duty—one of perfect obliga- 
tion. The ninth section provides a conditional exemption 
from that duty. It follows, therefore, that the exemption is 
ex gratia, and not ex debito justitia.. The party owing the 
duty, and having no claim to exemption, must take the Jatter, 
if at all, upon such terms as the Government, rightfully 
exacting the former, may choose to impose. 

It will be observed that the entire legislation of the Con- 
gress, on this subject, is embraced in one short sentence: 
“Persons not liable for duty may be received as substitutes 
for those who are, under such regulations as may be pre- 
scribed by the Secretary of War.” It was certainly in the 
power of Congress to perfect the entire scheme of substitution, 
arranging all the details, and leaving no discretion to the 
Secretary. But they have chosen to do otherwise. The in- 
tention to confer upon that officer a large discretion is very 
apparent. ‘There is but a single limitation affixed, viz: that 
substitutes shall be persons “not liable for duty”; and this is 
obviously not for the benefit of those desiring to put in sub- 
stitutes, but for the public good. It may fairly be questioned, 
whether the discretion vested in the Secretary does not extend 
to the rejection by him of the entire policy. The language 
is permissive; substitutes “may be received” —“ under such 
regulations as may be prescribed,” ete. May is generally 
regarded as a word of permission. In the construction of 
statutes, may is held to mean shall in two cases, viz: where 
the thing to be done “is for the sake of justice, or for the 
public benefit.” Dwarris on Statutes, 712... But the privi- 
lege of military substitution is for neither of those purposes. 
Had the Secretary failed to prescribe regulations, there could 
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have been no substitution; yet there is no law directing that 
they shall be prescribed. 

Waiving this view, however, it will scarcely be affirmed 
that the delegation to that officer of a large discretion in 
framing regulations to guard the service of the country against 
detriment from the abuse of the privilege, would be void, 
On the contrary, it would seem to be eminently fit and proper, 
The position of that officer gives him at all times a clearer 
view of the military necessities of the Government than the 
members of the Legislature can be supposed to have. He is 
always at his post, overlooking the entire field of operations, 
and discerning the changes made in those necessities, by con- 
stantly varying circumstances, whilst they are often in recess, 
pursuing’ their private avocations. If substitution be a gra- 
tuitous privilege, as we think we have shown, it results as a 
corollary from that proposition, that Congress, in granting it, 
may either impose terms, or empower an executive officer of 
the Government to impose them. If the terms be unaccepta- 
ble to any party enrolled, he may decline the privilege and 
perform the duty. If he accept it, he must do so, cum onere. 

2. But it is argued, that so far as the freedom of the sub- 
stitute from liability for duty is a qualification, Congress has 
legislated, confining the qualification to the time of his re- 
ception, and that the Secretary cannot interfere with their 
action. As already intimated, we regard that as a legislative 
limitation of the discretion given to that officer, curtailing the 
privilege. It isacondition precedent, prescribed by Congress; 
but it does not limit the Secretary’s discretion in defining by 
his: “regulations” contingencies, upon the happening of which 
the substitution shall cease, and the liability of the principal 
revive. Indeed, the condition precedent, contained in the 
ninth section, is suggestive of the regulation now sought to 
be evaded. The latter only extends throughout the substitu- * 
tion the spirit. and intention of the former. Why was it 
required that the substitute be not liable for duty? Clearly 
to avoid the consequence of one man representing two, upon 
whom the Government had equal claims. But it is no less 
important to the public service to avoid this consequence, at 
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any subsequent time, than at the inception of the substitution, 
Can it be supposed that Congress, in the circumstances sur- 
rounding them, did not consider the probable future necessity 
of calling into the service men aged more than thirty-five 
years? Could they have intended that a youth aged seventeen 
years and eleven months should be eligible as a substitute, for 
three years for a man of twenty-five? In the cases now before 
us, under further legislation, one of the substitutes became 
personally liable five months, and the other sixteen days, after 
the respective acts of substitution. We do not ask whether 
the continued exemption of their principals; for three years, 
or during the war, is consistent with the public interest, for 
we are not legislators. But, as expounders of the law, we do 
ask, whether it consists with the intent and meaning of Con- 
gress as expressed in the ninth section of the act of April 16? 
Our opinion is that the second section of the Secretary’s order 
of April 29, is a better, more faithful exposition of that in- 
tention, and in this we are sustained by the subsequent course 
of the Congress. 

By General Order, No. 58, the Secretary of War required 
persons enrolled, and certified by competent authority to be 
unfit for bearing arms, to report to a camp of instruction, 
that they might be detailed to lighter duty, to which they 
were competent; but on the 11th October, Congress passed 
an Act annulling this order, and providing that such persons 
be not required to assemble at a camp of instruction. Why? 
Because the order did not accord with legislative intention, 
They have, however, neither annulled nor modified the regu- 
lation of 29th April, and the legitimate inference is, that it 
does accord with their intention. 

For these reasons we regard that regulation asa fixed legal 
condition of tlie privilege of substitution. 

3. It is next insisted, that even in this view the regulation 
is inapplicable to these cases. ‘Che argument is, that it ap- 
plies only to cases in which the substitute when received was 
under eighteen years of age, and subsequently attained that 
age, or was then exempt by his office or employment, and 
afterwards left that office or employment, we can see no plau- 
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sible reason for this restriction. The language used is not 
more applicable to a case in which the substitute ceases to be 
exempt under existing laws, by the efflux of time, or change 
of occupation, than to one in which he ceases to be exempt 
by further legislation. The only question for our considera- 
tion is, whether at the time of the second enrollment of the 
principal, the substitute had ceased to be exempt in his own 
person. In the cases before us none will question, that had 
the substitutes remained at home, enjoying their legal exemp- 
tions, these would have been terminated by the Act of Sep- 
tember 27th, and as that Act contains no saving of persons 
then in the army by substitution, there is nothing to prevent 
the personal liability from attaching. Previously, each had 
occupied in the army the place of his principal, but, by the 
passage of that Act, a place was made for himself; and un- 
less it can be implied that Congress contemplated the anoma- 
ly of one soldier performing the duty of two, the place of his 
principal became vacant, and the substitution was no longer 
valid. 

4, The discharge of the parties in custody has been ur- 
gently demanded on the ground that the acceptance of the 
substitute, and discharge of his principal, was a contract be- 
tween the latter, and the Government, and incapable of can- 
cellation at the will of Congress; and further, that if this 
be not a contract, the transaction between the principal and 
the substitute certainly was so, and was induced by the legis- 
lation of Congress, whose good faith is pledged not to im- 
pair it. 

As before remarked, we are inclined to consider the sub- 
stitution more in the nature of a gratuitous privilege than 
of a binding contract. 

But conceding (for the argument) that it is a contract 
binding on the Government, and further, that good faith 
inhibits the caficellation or impairment of the other contract 
between the principal and substitute, the question presents 
itself, what were those contracts? They were for such sub- 
stitution and such only as the Act of April 16th, and the 
regulations of the Secretary of War in pursuance thereof, 
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allow. All the terms, conditions and stipulations found to 
exist in the Act, and in the regulations entered into and be- 
came parts of those contracts. One of the regulations exist- 
ing at the time of each substitution, was that the exemption 
accruing from it to the principal should be “valid only so 
long as the substitute should be legally exempt.” All par- 
ties are presumed to know the law and the regulations re- 
ferred to in it, and necessary to its practical operation, and 
from this presumption nothing can relieve them. Thus it 
appears that the contract of substitution has not been can- 
celled or annulled by subsequent legislation, but has expired 
by its own limitation. 

It will be observed that we do not rest this opinion upon 
General Orders No. 82, made and published after the Acts of 
substitution we are considering, but upon the order of April 
29th, which was anterior to them. Number eighty-two ap- 
pears to be a digest of the several Acts of Congress relating 
to enrollment, exemption and substitution, and of the orders 
and regulations of the Department of War, for carrying them 
into effect. Some of the pre-existing orders and regulations 
are annulled and others modified by it. The order of the 
29th April, is in substance repeated in number eighty-two, but 
it has been operative from the earlier date. 

5. Lastly, it is argued that the discharges granted to the 
principals, upon the reception of their substitutes, in terms 
cover the entire period for which the principal was first en- 
rolled, and which has not yet expired. Those discharges are 
not before us, but if they were, and were found to be for the 
war, or for all time, they would avail nothing. 

The officers giving them were but agents of the War De- 
partment. The laws of Congress and the regulations of the 
Department, constitute their powers of attorney, and any act 
of theirs, transcending the powers thus given, and especially 
any act, violating the expressly declared intention of the 
superior, is simply void. For these reasons we think there 
was error in the judgments of the Court below, ordering the 
applicants discharged. 

Let. the judgment be reversed. 
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Lyon, J., dissenting. 


With a full sense of the importance and delicacy of the 
question involved in this case, and the necessity of unanimity 
by the Court in its judgment, I have labored earnestly to 
bring my mind to the same conclusion with my associates, 
but with all my anxiety I have been unable to do so, and shall 
briefly assign the reasons for my dissent. | 

The applicant for discharge under the writ of habeas cor- 
pus, had been arrested, and was held in custody by the enroll- 
ing officer as being subject to‘the duty prescribed by an Act 
of Congress, entitled “An Act to further provide for the 
public defense,” approved 16th April, 1862. He claimed 
his right to a discharge on the ground that he had furnished 
a substitute, as he was allowed to do by that Act, and had 
received from the captain of the company, who had received 
his substitute, an absolute discharge from all further liability 
to military duty for three years, or during the war, the term 
of service prescribed by that Act. To this it was replied, on 
the part of the enrolling officer, that while it was true that 
such substitute had been furnished and received, the substi- 
tute was, only thirty-seven years of age, and had himself 
become liable to a similar duty by the Act of Congress of 
27th September, 1862, extending the provisions of the Act 
of April, 1862, to persons between the ages of thirty-five and 
forty years, and that by the latter clause of one of. the regu- 
lations—No. IV, of General Order 29—prescribed by the 
Secretary of War, in pursuance of the authority vested in 
him by the same Act allowing substitutes, and with a view 
to meet such, and similar cases to this, and which said regu- 
lation was in force at the time the substitute was furnished, 
and that as the substitute was no longer legally exempt, the 
applicant’s discharge was no longer valid, but that he was 
now, by the terms of the Act and the regulation, bound him- 
self to fill his own unexpired term of service. The clause 
in the regulations of the Secretary of War relied upon to 
support this position is in the following words: “Such 
exemption is valid only so long as the said substitute is 
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legally exempt.” It is upon these facts, the application of 
the regulation to them, and the interpretation of the regula- 
tion itself, in reference to the Act of Congress under which 
it was adopted, its extent, ete., that the question of the case 
is made—whether the applicant is entitled to a discharge or 
not? The Court decides that he is not. I maintain on the 
contrary that he is. 

1. Because the Act not only did not clothe the Secretary 
of War with the power to impose such conditions or terms 
upon the act of substitution to the extent that is claimed for 
the regulation I have quoted above, but that if that regula- 
tion was intended, and does in fact extend so far, it is repug- 
nant t6 the sense and spirit of the Act, and therefore void. 

2. Because that clause of the regulation does not in fact 
extend, apply to, or control the question in this case. 

The Act of Congress, of 16th April, 1862, authorizes the 
President to call out and place in the military service of the 
Confederate States, for three years, unless the war shall have . 
sooner ended, all white men, residents of the Confederate 
States, between the ages of eighteen and thirty-five years at 
the time the call or calls may be made, who are not legally 
exempted from military service; and the ninth section of the 
Act provides, “that persons not liable for duty may be re- 
ceived as substitutes for those who are, wnder such regulations 
as may be prescribed by the Secretary of War.” 

The Act applies only to the citizens of the Confederate 
States, the duty created is a military service of three years, 
and the persons subjected to that duty are all white, male 
citizens between the ages of eighteen and thirty-five years, 
who are not exempt by law. The object of the Act was to 
raise an army adequate to the exigencies and perils of the 
country, then in its greatest straits, and this, it was thought, 
would bring into the field all the available and effective arms- 
bearing population of the Confederacy that could be spared 
from the agricultural, producing and manufacturing interests, 
that were as essential to a successful prosecution of the de- 
fense—the maintenance of the army in the field, and con- 
tinued prosperity of the country, as the operations of the 
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army. ‘The law, although absolutely necessary, was extreme- 
ly onerous, and in many cases would have operated oppres- 
sively, for between the ages of eighteen and thirty-five years 
there were many subject who could not leave their homes, 
families and pursuits without sacrifices that no government, 
however great its necessities, could justly require them to 
make, if it could possibly be avoided. To remedy such and 
other hardships, Congress accorded, as 4 part of the Act, the 
privilege to the subject who chose, and was able to do so, of 
furnishing a substitute. This privilege going along with the 
liability to soften its rigor, was a right in the citizen, as abso- 
lute and indubitable as the liability was imperious and neces- 
sary. 

It is urged that the right to furnish substitutes was not 
perfect, but that it was circumscribed by the provision that 
they, the substitutes, might be received “ under such regula- 
tions as may be prescribed by the Secretary of War,” and 
that it the War Department had prescribed no regulations 
on the subject, no substitute could have been furnished and 
received, and that therefore the right or privilege of furnish- 
ing substitutes was coupled with and dependent upon what- 
ever conditions and terms the Secretary of War might choose 
to impose. If this view be a correct one, then the law did 
not confer any right or privilege upon the citizen to furnish 
a substitute, but simply clothed the War Department with 
the power to allow or not, as it thought proper, and if so, 
then to hamper the privilege with such conditions or terms as 
to greatly impair, or altogether defeat, its benefits. I cannot 
force my mind to assent to such a construction, but it seems 
to me to be utterly at variance with the letter and spirit of 
the whole Act. Could Congress have delegated to the Sec- 
retary of War such extraordinary power? 

I do not believe that it could. The enactment of laws, 
being the highest and greatest act of sovereignty, can only be 
done by the sovereign power of the State. A Jaw must re- 
main and continue in force, just as it leaves the Legislature. 
It stands as it issued from the hands of its creator. If it 
be imperfect, incomplete, or defective, by failing to provide 
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for all contingencies, or in any other respect, such defect can- 
not be cured, altered, or amended by any subordinate crea- 
ture. It requires the same power to amend, alter, abridge, 
or extend it in the slightest respect, that it did, in the first 
place, to create it; for all or any of these is legislation, and 
this cannot be delegated. Now, in the case before us, the 
subsequent extension of the provisions of this Act to persons 
beyond the age of thirty-five years, and to provide against 
the possibility of those persons to whom the Act might subse- 
quently be extended, becoming substitutes for those who were 
then liable, were questions for Congress; that is, whether the 
Act should be extended, and, if so, whether the substitutes 
furnished to whom the Act might be extended, should fall 
within the operation of such future legislation, so as to keep 
the substitute in the service on his own account, and to re- 
quire the principal to fill his own place, or employ a new sub- 
stitute, were questions that Congress could alone consider and 
control ; for it anticipates legislation and provides for it, against 
the right of the citizens. This, I hold, an agent appointed 
for a specific purpose, that is, to execute the will of Congress 
as already expressed, cannot do. To hold otherwise is to 
declare that the Secretary of War, appointed by Congress to 
execute its declared will, can determine what Congress, under 
the particular circumstances, ought to have done, or what 
Congress will do, and discharge the duties of his office accord- 
ingly, and that the rights given and the duties prescribed 
must not be measured and ascertained by the law, but by 
what the agent does and says—thus giving to his acts and 
declarations the force and effect of law. This, I think, is 
going too far. A Legislature may devise a scheme, or enact 
laws, and give therein a general discretion to an agent as to 
the prosecution of the scheme, the management of details, etc., 
but in all such cases, the action of such agent must conform, 
to the letter, to the expressed will of the Legislature. He 
cannot devise a new scheme—anticipate what the Legislature 
would do in‘a case not expressly provided for, nor take any- 
thing for granted, but must have a clear and unmistakeable 
warrant for all that he does. Concede, however, that Con- 
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gress could have delegated this power: did it do so? I am 
clear that it did not. The power is alone claimed under the 
last clause of the 9th section of the Act, already quoted, to- 
wit: that the substitutes may be received, “under such regu- 
lations as may be prescribed by the Secretary of War.” 
‘Suppose these words had not been added to that clause, 
but had been omitted by Congress, would it not have been 
the duty of the Secretary of War, as the head of the War 
Department, to have prescribed regulations for the service in 
respect to this subject by which it could be carried into effect, 
and uniformly throughout the whole service? Would it not 
have been his duty to prescribe regulations for the examina- 
tion of the proffered substitute—to declare what should be his 
physical qualification, etc., so that the intention of Congress, 
the good of the service, and the rights of the citizen and sub- 
ject should be promoted and protected? Most assuredly. 
The words used defining the duties of the Secretary of War 
would have been implied if they had not been expressly em- 
ployed. They are but mere general directions to that officer 
to adopt such regulation as would effect the purpose of Con- 
gress, previously declared. The whole section is the same in 
effect as if Congress had said: the persons upon whom this 
liability is imposed may be relieved therefrom by furnishing 
a substitute from those persons who are not liable to this law. 
And the Secretary of War is directed to carry out this provi- 
sion by adopting such regulations as will secure the right to 
the subject, and at the same time protect the service from 
injury in receiving persons as substitutes who are incapable 
of performing the duties of soldiers. No new or additional 
powers were given to the Secretary of War, to defeat or 
impair the right of substitution, or thwart the declared will of 
Congress, but the power given was to execute that will, and 
this was his duty in the absence of such expression. Suppose 
the War Department had prescribed no regulations, would 
his failure to do so have defeated the right to furnish a sub- 
stitute? If so, it is the first instance in my knowledge of 
legislation when the failure of an officer to discharge his 
duty has legitimately defeated the right of the citizen. The 











MACON, JANUARY TERM, 1863. 429 


Weems vs. Farrell and Williams. 











Courts, in such cases, upon application, have never failed to 
find a remedy that secured the right. But it is a simple 
absurdity to suppose that this officer or any other in like po- 
sition would fail to discharge such a plain and imperative duty. 

As already stated, the liability or duty, created by this 
Act, was a military service of three years, and the persons 
subjected to this liability were all the white male residents, 
that is, citizens or persons, who had placed themselves by 
their Act in that status towards the Confederate States, who 
were not otherwise exempt by law, between the ages of eigh- 
teen and thirty-five years at the time the call or calls should 
be made by the President. This was the duty and these the 
persons to perform that duty. All other white male residents, 
that is, citizens in the sense above stated, were the persons not 
liable to the duty prescribed by the Act. And from these, 
says Congress, substitutes may be received for those who are— 
that is, that the persons who are not liable to the provisions 
of that Act may be received as substitutes for those persons 
who are liable to its enactments. The word substitute has 
but one meaning, and that is, “one person or thing which is 
put in the place of another person or thing to answer the 
same purpose ;” and it was in this sense that it was used in 
this Act. Congress, then expressly declares that any person 
subject to the stringent provisions of this law, in order to be 
relieved from its operation, shal] have the right to furnish in 
his place and to perform the same service, not apart but the 
whole service, that he by the law is required to perform, any 
other person capable of performing that service, that he can 
procure for that purpose from among those residents or citi- 
zens of the Confederate States who are not subject to the duty 
imposed by this Act. Now if the regulation imposed by the 
Secretary of War goes to the extent claimed for it—that is to 
exclude wholly or partially those persons, from that class 
from which Congress declares substitutes may be received, 
who may from the necessities of the country be called upon 
to perform military service by future législation, then the 
regulation docs that not only which Congress did not think 
necessary to enact, but it conflicts directly with the Act of 
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Congress by circumscribing and narrowing the right or privi- 
lege conferred on the subject in lessening the number of per- 
sons from whom the substitutes were to be procured. In 
other words, Congress says to the subject, here are certain 
persons, any of whom, able to perform your duty, you may 
employ on the best terms you can as a substitute and he shall 
be received in your place, and on this you shall be discharged 
from this duty. The War Department adds, yes, you can 
do so if you please, but if you do, on the happening of cer- 
tain contingencies, the substitution shall be no longer valid. 
Thus diminishing the number of persons from whom sub- 
stitutes might be received, increasing the difficulty of pro- 
curing them, and in a great measure defeating the intended 
benefit. To sum up the argument, Congress gave the right 
to the subject of the law to furnish substitutes, and specified 
the class of persons from whom the substitutes should be 
taken, and when it directed that the process should be per- 
formed under regulations to be prescribed by the Secretary 
of War, it was intended only that the Secretary of ‘War 
should prescribe such regulations as would most effectually 
carry out its will and intention thus expressed, but not to 
impair or defeat the right given either in whole or in part, 
and if the regulation has this effect it is void, for the will of 
Congress must prevail and not that of its agent. 

The other position that I take, that the regulation of 
the Secretary of War relied upon, does not control this case 
or meet the question made by the record, presents less diffi- 
culty than the one I have already discussed. That clause 
says, that “such exemption,” that is the exemption from the 
duties prescribed by that Act, obtained by one furnishing a 
substitute, “is valid,’ shall continue, “only so long as the 
said substitute is legally exempt.” Legally exempt from 
what? Why, clearly from the liability imposed by the Act 
of Congress to which the regulation had reference, and which 
called upon him to prescribe the regulation—the one then in 
force—not liabilities to be imposed by future legislation, and 
not then created, and such as might never exist. All acts or 
regulations must be construed with reference to laws in foree— 
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to the state of things in existence at the time of their enact- 
ment or adoption. To anticipate the future wants of the 
country and to provide against and for them, is the duty of 
Congress, not that of the Secretary of War. That Congress 
had done by the passage of the law then in force, which if 
not adequate was at least deemed to be so by Congress, This 
construction makes the regulation conform strictly to what 
the Act of Congress required, and no more, and at the same 
time secures to the citizens the full enjoyment of the right 
guaranteed by the Act. That is, the regulation so under- 
stood is in accordance with the letter and spirit of the Act, 
It may be asked if this be the true interpretation of the regu- 
lation, what was its object? To this, I answer that it was 
intended and does apply to those substitutes who might be 
furnished and who at the time of being received were not 
subject thereto, but might subsequently fall within the opera- 
tion of the Act. Thus, the Act says that all white male 
residents between the ages of eighteen and thirty-five years 
are liable to the service “except those who are exempt by 
law.” 

General Order, No. 29, of the War Department, of which 
the clause under discussion is a part, specifies the persons tu 
whom the Act referred as being exempt by law, and they are 
Justices of the Peace, Sheriffs, Clerks, Postmasters and their 
deputies, allowed by law, Masters and Commissioners of Or- 
dinary, District and State Attorneys, etc. Now, there was 
nothing in the Act or regulation to prohibit any of the per- 
sons, holding these various offices, from becoming substitutes 
for those who were liable; so long as they retained their offi- 
cial positions they were exempt and could not be enrolled, 
but when they ceased to hold the offices that protected them, 
they fell within the operation of the law, and were no longer 
legally exempt but were liable to enrollment. Hence it was 
' proper and necessary that the Secretary of War should by 
regulation provide for such contingency, and to hold, in all 
cases when the substitute was furnished from this lass of 
persons so exempt, the principal to be exempt only so long 
as the substitute himself be exempt from the liability of that 
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Act. Another class of cases to which the regulation justly 
applies and which is equally palpable and obvious, is that of 
young men below the age of eighteen years who might be 
received as substitutes. So long as they are below the age of 
eighteen, they are not liable, but if they be taken as substi- 
tutes, and during the term of service arrive at that age, they 
are then fully within the provisions of the Act, no longer 
legally exempt, and liable to enrollment. ‘These are the cases 
that the regulation controls, and not those substitutes who 
have been furnished and received, that never become subject 
to the liability of the Act that called out the regulation, and 
who but for the fact of having become substitutes would 
have been liable to enrollment under the subsequent Act of 
27th September, extending the liability imposed by the Act 
of April, 1862, to persons between the ages of thirty-five 
and forty years. 

But it is argued, and this argument was pressed upon the 
Court with great earnestness and ability, that the practical 
effect of the rule, I insist to be the proper one, is to deprive 
the country of the benefit of an effective soldier in every 
instance when such a substitute has been received, and gives 
it nothing in exchange for such loss ; that the success of our 
arms may and will be materially affected by thus keeping out 
of the service such a large class of the very best material of 
the land, and that therefore it is not to be supposed that 
either Congress in passing the law, or the Secretary of War 
in prescribing regulations, could have intended to frame and 
allow a system that would in its results prove so disastrous, 
If it be conceded that the rule would prove mischievous, or 
has done so, it is neither certain or reliable to argue, there- 
from, that it was not intended, because Congress and the Sec- 
retary of War might, and probably did, fail to foresee or 
apprehend such a result. In the history of human legisla- 
tion it’is extremely rare to find the identical results produced 
that were intended, and nothing more. Sometimes it fails to 
accomplish anything, sometimes the opposite, and again the 
greatest mischief, when nothing but good was intended. It 
is impossible for any Legislature to foresee the whole practi- 
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cal operation and effects of any scheme or system it puts in 
motion, and by restrictions and provisions provide for every 
thing, so that it shall go out from their hands perfect and 
complete in all its details, working exactly to the purposes 
intended, and to none other, like a well executed piece of 
machinery in the hands of skilful artizans; but like human 
nature itself, the scheme, while the main great purpose will 
perhaps be accomplished, as has been done in this case, may in 
some point or other be defective, which will take time. and 
experience to remedy. We can not judge of such defects as 
things that the Legislature must have foreseen and intended 
or not, as we wish to construe, but we must judge the Act as 
we find it. If, however, I have stated correctly, in the pre- 
ceding part of these remarks, the object of the law andthe 
intention of Congress in its passage, no such difficulty! could 
have been foreseen or anticipated, nor if foreseen, would the 
plan have been changed. Indeed, such objection could not 
have occurred, for the policy of the Act was to get’all the 
young and effective arms-bearing population, leaving the bal- 
ance of the men of the Confederacy to raise and furnish pro- 
vision and material for those in the field and at home, so that 
if one was taken out of the army by furnishing a substitute, 
he filled the place of the substitute at home, and perhaps to 
a better purpose, in raising supplies, etc. What the Govern- 
ment lost one way it thus gained in another. I have given 
this position more attention than it deserved, because it was 
about the only view presented in opposition to my construc- 
tion of the Act and the regulation. There is absolutely: 
nothing in the position for a defect or supposed defect that 
can not be cured or avoided by the supposition that the Legis- 
lature could not have been guilty of so much folly, or have 
made such an oversight. The argument is but an attempt 
to warp the Act from its plain intent and meaning, as gath- 
ered from the words employed, and its whole bearing upon 
the plea of the necessities of the country—a plea so often 
pressed, but never yet legitimately obtaining a status in the 
Courts. It is an argument in fact rather against the policy 
of substitution contained in the Act, to support which the 
VoL, xxxmI—28, 
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regulation of a subordinate, which must be in conférmity to 
it, is invoked and perverted. 

None of the remarks I have made are intended to reflect 
on the law or the Congress which passed it; on the contrary, 
I am convinced, after the most careful consideration of it and 
the various points made upon it, that the lawswas conceived 
and executed with wisdom and sagacity, that it contains no 
defect in the particular under discussion, and less than most 
Acts, especially for one having such an extensive operation, 
of such vast importance, and one that has accomplished so 
much practical good. 

It is indeed to be regretted that this question was ever 
made or insisted upon by the War Department, for all those 
who, construing the law and the regulation as I.do, furnished 
substitutes like the present applicant, out of that class of 
persons to whom the Act was extended, can but feel that they 
have been cruelly oppressed by the Government in breaking 
up and defeating a contract made by them upon its most 
deliberate consent. They must feel that the Government in 
this has violated its plighted faith—a thing much more inju- 
rious than the loss of a few soldiers from the army. 

To conclude this opinion, already too long, the decision of 
this question must depend upon the construction which the 
Court may give to the regulation of the Secretary of War, 
taken in connection with the Act of April, 1862. The con- 
struction I give is consistent with the regulation, with the 
Act, with the rights, interests and good faith of the Govern- 
ment, and the rights of the citizen, while the construction of 
the Court is virtually inconsistent with all. 
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AnpREW J. Mason and Mason & Dress, plaintiffs in 
error, vs. SARAH Mason, defendant in error. 


1, Whether a bill in equity, by cestui que trust, feme covert, against 
trustee and a stranger, alleging that trustee has loaned trust funds to 
stranger, who has not paid, but alleging neither refusal of trustee to 
sue, nor stranger to pay; alleging, further, that trustee is insolvent, 
but not showing when insolvency commenced, and alleging no waste 
or misconduct; and praying for removal of trustee and appointment 
of another, and decree that stranger pay to new trustee, is demurrable 


for want of equity. Query? 

2. Where the trustee of a feme covert, thereto authorized, loans money 
to a stranger, (the latter knowing that it is a trust fund,) and takes a 
note payable to himself as trustee, in the absence of all frand and 
conspiracy, the statute of limitations is a good defence to the stranger, 
as well in equity against the cestui que trust, as at law against the 


trustee, 


Demurrer, in Bibb Superior Court. Decision by Judge 
LocHRANE, at May Term, 1862. 


The complainant, Sarah Mason, formerly Sarah Brown, 
by her next friend, E. A. Nisbet, brought this bill against 
her husband, Andrew J. Mason, and the firm of Mason & 
Dibble, composed of Timothy Mason and William Dibble, 
setting up that, before her marriage to said Andrew J. Mason, 
a marriage contract was entered into between them without 
the intervention of a trustee, whereby it was provided that all 
the property, real and personal, then belonging to complain- 
ant, in value about $5,000, and whatever she was then, or 
might be afterwards, entitled to, at and by the death of her 
mother, should be her separate estate, and in no manner sub- 
ject to her husband’s debts, or his disposition, save as provided 
for in the contract. ‘That the husband should have the pos- 
session and management of the property, subject to the lim- 
itations and restraints provided for in the contract, and that 
he might use as he thought proper the artificial increase of 
the property, and should also have the power, with the con- 
sent of complainant, to sell and exchange the property, and 
that the proceeds of such sales, or the property so exchanged, 
should become a portion of the trust estate, and be subject to 
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the provisions of the marriage contract. It was further stip- 
ulated in the contract, that the survivor of the parties thereto 
should inherit the whole estate therein specified, provided 
there should be no child or children born of the marriage 
living at the death of either party; and if there should be 
such child or children, then the survivor to inherit equally 
with the child or children, share and share alike. 

No trustee being appointed by the contract, her husband 
became such by operation of law, and she alleges that his 
marital rights to the estate was barred, and that it was her sep- 
arate estate for life with limitations over, as before stated, to 
the survivor, or to the survivor and the children of the mar- 
riage. ; 

Complainant charges, that on the 5th of February, 1850, 
her husband sold a negro belonging to her life estate, for the 
sum of $800, cash, and loaned the money arising from the 
sale to Mason & Dibble, taking their note therefor, payable 
to himself, as trustee for complainant, or bearer, and dated 
the 5th of February, 1850, and due one day thereafter. The 
bill charges that Mason & Dibble received said money with 
full knowledge that it was raised by the sale of the negro, and 
that the negro belonged to complainant and her children, 
under the marriage settlement. It is further averred that the 
husband has been for a number of years insolvent, and is un- 
able to respond to her for the interest on said note, and that 
the whole sum will be lost to her and her children unless 
Mason & Dibble be decreed to pay to her trustee the amount 
of principal and interest due dn said note. Complainant has 
children living, the fruit of the marriage. 

The bill prays that another trustee may be appointed in 
lieu of the husband, and that Mason & Dibble be decreed to 
account with oratrix for the amount due on said note, and to 
pay the same to the trustee appointed, to be by him held for 
the uses and trusts declared in the marriage settlement. 

The defendants demurred to the bill for want of equity, and 
also demurred specially that, it was apparent from the face of 
the bill, that the note sought to be recovered wasbarred by 
the statute of limitations at the time the bill was brought. 
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The bill was filed April 12th, 1861. The Court overruled 
the demurrer on all the grounds, and the defendants except. 

a 

W. Pos, for plaintiffin error. 


FE. A. NisBET, contra. 


By the Cowrtt—JENKINS, J., delivering the opinion. 


1. The first ground of demurrer in the Court below was 
the general one of a want of equity in the bill, by which we 
understand, that it appears from the allegations that there is 
at common Jaw a remedy for the grievance complained of, 
What is that grievance? That the defendants, Mason & 
Dibble, made to their co-defendant, as trustee of the com- 
plainant, his wife, a promissory note which they have not 
paid. No fraud or collusion is charged in the case. It is 
alleged that the consideration of the note was money loaned 
by the payee to the makers, which money at the time was 
known to the makers to belong to complainant’s trust estate. 
But the bill also shows, that the note given as evidence of the 
debt was made payable to A. J. Mason, as trustee of Sarah 
E. Mason. So that in the inception of the contract there 
was no act done by the parties, whereby the interest of the 
cestui que trust, in the fund loaned was divested, or sought to 
be divested. Was there any breach of trust in the act of 
loaning this fund? It is alleged that the fund accrued from 
the sale of a negro by the trustee. This sale he was autho- 
rized to make with the consent of the complainant. And, 
now in recounting the transaction, eleven years after it oc- 
curred, she neither alleges that she was ignorant of the sale 
of the negro, and loan of the proceeds of the sale at the time, 
nor that either was done without her consent. 

She does not make a case showing an illegal conversion of 
the negro. We must presume then that this fund came 
legally and properly into the hands of the trustee, as a part 
of the trust estate. Another provision of the trust deed is, 
that the proceeds of any sale of the trust property should 
“become a portion of the trust estate, and be subject to the 
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provisions of the contract.” The loaning of trust funds at 
interest with sufficient security, is a very common and proper 
mode of employing them, and whilst in the evidence of debt, 
or the security taken for such loan, the identity of the fund 
as a part of the trust estate is preserved, and reasonable pre- 
cautions taken for its safety, equity will recognize its legal- 
ity. All this seems to have been done in this case.. The 
note is made payable to A. J. Mason, as trustee of the com- 
plainant ; all parties are therefore estopped from denying the 
trust character of the debt, and it is not questioned that the 
makers are able to pay it. In most cases of like character, 
then, the remedy for enforcing payment would be an action 
at law, by the trustee against the makers, upon the note. 
We are thus particular in this view of the case, because both 
in the bill and in the argument, much stress is laid upon the 
scienter of the makers of the note. If the act of the trustee 
was legal, the scienter of the other party, dealing with him, 
can impose no liability on the latter, not resulting immedi- 
ately from the contract. 

But are there no cases, in which equity will entertain a 
complaint, of a cestui que trust, based primarily upon just 
such a transaction? Had this complainant alleged, that the 
makers of the note had refused payment, that upon her solici- 
tation the trustee had refused to institute suit for recovery of 
the fund, that the note would soon become barred by the 
statute of limitations, that the trustee was insolvent and una- 
ble to respond to any portion of the estate lost by his laches 
or collusion—and finally charging fraud and collusion be- 
tween the trustee and the debtors, it will scarcely be main- 
tained that such a bill would be demurrable. But that is 
not this case. 

Again. Had it been alleged that the trustee had, since 
the making of the note, become insolvent, or having been 
previously insolvent, had since become profligate and waste- 
ful, an unsafe depository of trust funds—that the complain- 
ant apprehended the payment of the money to him, and its 
loss to the trust estate, praying the removal of the trustee, 
and appointment of another in his place, and that the debt- 
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ors be enjoined from paying the note until a new trustee be 
appointed, there would seem to be much equity in the bill; 
and it might be fairly questioned whether, if equity took 
cognizance of the case for those purposes, it would not, to do 
complete justice, and avoid a multiplicity of suits, decree 
payment of the money in the absence of any sufficient de- 
fense, to the new trustee. Most clearly, however, in that 
event any defense which the debtor would have at law would 
be allowed him in equity. Neither is this exactly the case 
before us. 

Allegations of some of the facts supposed above are want- 
ing, but the difference is so small that we would hesitate on 
this ground to overrule the judgment and sustain the de- 
murrer. 

2. But there is, in the second ground of demurrer, a far 
more serious obstacle in the way of the complainant, viz: 
“That, as appears on the face of the said bill, the contract or 
note sought to be recovered, in and by said bill, was at the 
time said bill was filed, fully and entirely barred by the 
statute of limitations.” It was conceded in the argument 
that as between the trustee (payee of the note,) and the 
the makers, it is so barred. 

It is urged in behalf of plaintiff in error, that “time is no 
har to an express trust.” We concede that time is no bar to 
an express, continuing trust. But this doctrine regarded as 
settled law since the case of Kane and Bloodgood, 7 John- 
son’s Chancery Reports, 90, is applied as between cestui que 
trust and trustee. So it will be found in McDonald vs. Sims 
et al. 3d Kelly, 383, the Court held that in the marriage 
articles, which were the foundation of the after settlement, 
there was express provision made for the claim of McDonald, 
and that the trustee in that settlement took the property en- 
cumbered with a lien for the payment of that claim, which 
established in him an express trust. Soin Thomas vs. Brins- 
field, 7th Georgia, 154, the Court refused to disturb the 
bar of the statute because the trust was not express and con- 
tinuing. 

Again, it is.insisted that a cestut que trust, feme covert, is 
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within the exception in the statute of limitations, and Flynt 
and wife vs. Hatchett, 9 Georgia, 328, is relied upon as 
authority. But that was a case of rights accruing under a 
deed of trust, asserted against the trustee. 

This is a case, in which the feme covert is seeking to enforce 
rights, under a simple contract, between her trustee and a 
stranger, authorized by the deed of trust, and which contract 
is actually barred by the statute of limitations, and no special 
equity is alleged, avoiding the bar. It is not her contract, 
She was incapable of contracting when it was made. She 
had a legal representative, appointed by herself, before she 
became covert, and in anticipation of coverture, authorized to 
make such contract. By him the contract was made, long 
subsequent to her covertute, and against him the statute com- 
menced running so soon as the contract matured. The bar 
was complete before she asserted her equity, and in its asser- 
tion, she alleges no fraud, no special circumstances modifying 
the action of the statute of limitations upon the legal contract. 

It is said that if in this case there be a statutory bar at all, 
it is one applicable to sealed instruments, for that she is seek- 
ing to enforce the trust deed, and to this point again the case 
of Flynt and wife is cited. As before remarked, complainant’s 
rights in that case were wholly involved in the trust deed, and 
were asserted against the trustee. Here the recovery is sought 
under and by virtue of a promissory note, against its makers 
only, and they are strangers to the trust deed. The trust 
deed is set out, and other allegations made only to show that 
complainant has a beneficial interest, an equity in the note, 
but if a recovery were had against Mason & Dibble, it could 
be only upon the note. Strike that, and the averments con- 
cerning it, from the bill, and all connection between them 
and the case ceases. If the recovery against them could be 
only on the note, the statutory bar they set up must be applied 
to the note. ; 

The following points were also presented: 

“ Oestui que trust can follow the property in the hands of 
a purchaser, with notice of the trust. If trustee fail to do 
his duty, or violate his trust, and sell the property, both he 
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and his privy are liable to cestwi que trust. Purchasers with 
notice are privies to the trustee.” 

This is all good law, in its place, but has no application 
here. Mason & Dibble had no connection whatever with any 
sale, rightful or wrongful, of the negro. The trustee presented 
himself to them with a certain fund which he said belonged 
to the trust estate, and which complainant now says belonged 
to it. As such, they borrowed it, giving a promissory note, 
payable to the trustee. We have said that, according to the 
allegations in the bill, that was a legal transaction, in no way 
violative of the trust. Upon that simple contract, then, rests 
their liability. If that be barred by the statute, without any 
erroneous practice on their part, their liability is at an end. 
No constructive trust is raised by the bill between complain- 
ant and Mason & Dibble; there is certainly no express trust. 

The statute of limitations runs, as between cestui que trust 
and trustee on the one hand, and strangers on the other. 
Hill on Trustees, 736 and 738. That is this case, and on 
this special demurrer we reverse the judgment of the Court 
below. Let the judgment be reversed. 





HEnRY, a slave, plaintiff in error, vs. THE Strate, defendant 
in error. 


1. In criminal trials, when a juror is on trial for competency, it is no error 
for the Court to explain the meaning of the questions put to him. 

2. Nor is it error for the Court to sift the juror to ascertain that he has 
a correct understanding of the questions put to him or the effect of 
his answers to these questions—but the statutory questions or the 
effect of affirmative answers must not be disregarded. 

8. A slave, who was a blacksmith, intending to whip his striker, another 
slave, struck him over the head one or more blows with an axe-helve— 
killed him, but with no intention, there being no evidence that the axe- 
helve was an ordinary helve or a weapon likely to produce death: 
Held, not to be murder, and a new trial granted on the ground that 
the verdict was not supported by the evidence. 


Indictment for murder, in Dougherty Superior Court. 
Tried before Judge ALLEN, December Term, 1862. 
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Henry, a slave, the plaintiff in error, was put upon his trial 
for the murder of a fellow-slave, Gilbert, and a verdict of 
“guilty” found by the jury. The errors alleged are stated in 
the motion for a new trial made by his counsel, as follows: 

1. That while selecting a jury, and after one juror had 
been sworn in chief, James Hamlin, one of the jurors on the 
panel, on being asked by the State, whether his mind was 
perfectly impartial between the State and the accused, an- 
swered, “he did not know what the question meant.” The 
Court explained to him that “impartial” meant that he had 
no more disposition to convict the prisoner than to acquit 
him, or to acquit than to convict. The juror said he under- 
stood it, and wished to do justice. The question was repeated 
by the Solicitor General, and the juror again replied that “he 
did not understand it.” The Court again explained, and the 
juror said as, before, that he understood it, and wished to do 
justice. By the direction of the Court, the question was 
again put by the Solicitor General, when the juror answered 
that he did not understand the Solicitor General, but that he 
did understand the Court. Toall this the prisoner objected ; 
the objections were overruled and the juror put upon him; 
and the question being again repeated by the Solicitor Gene- 
ral, the juror answered in the affirmative. 

2. Because while selecting the jury, and after the first 
panel was put upon the prisoner, and one juror had been 
sworn in chief, John Sawyer, a tales juror, being sworn on his 
voir dire, in reply to the question asked by the Solicitor Gen- 
eral, whether he had any bias or prejudice for or against the 
accused, answered that he had. The Court intervening then 
asked the juror, in the presence of the other tales jurors and 
the one previously empanelled, what he intended by saying 
that he had bias or prejudice? Did he know the boy pre- 
viously, or was his prejudice from what he had heard? To 
these questions and the answer, counsel for the prisoner ob- 
jected. The objection was overruled, and the juror answered 
that he did not know the boy. The Court then asked the 
juror if he was prejudiced against the prisoner or the offense, 
and he answered to both. To this also the prisoner objected. 
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3. Because on the prisoner’s asking one of the witnesses, 
John, whether he, prisoner, was not a blacksmith, and had 
control of the shop; and whether deceased was his striker or 
apprentice, the Coirt, on objection taken by the Solicitor 
(Jeneral, ruled out the testimony, stating that a negro, although 
a blacksmith, could not have control of a shop. 

4, Because the Court ruled out the testimony of John, by 
which the prisoner proved that about an hour before the 
killing prisoner said he intended to whip deceased for dis- 
obeying him as foreman of the shop. 

5. Because the jury found contrary to law and evidence. 


EVIDENCE FOR THE STATE. 


Bit, a slave, says: He, prisoner and deceased were coming 
from down town; heard prisoner and deceased quarreling ; 
prisoner struck four licks ; deceased asked prisoner if he was 
going to kill him for nothing ; prisoner told deceased to get up 
and go to the shop; Mr. Greer and witness went to where de- 
ceased was, and carried him over to Mr. Greer’s house; did 
see prisoner at that time; was out there before Mr. Greer went 
over; came over to the house, and he and Mr. Greer went 
over together; heard deceased say, “ Henry, are you going 
to kill me ie nothing ;” saw prisoner when he went over, 
and prisoner ran off; prisoner was near deceased ; deceased 
said nothing; it was at Town’s shop, in Albany; prisoner 
struck deceased with an axe-handle. 

Cross-EXAMINED—Prisoner and deceased were coming 
from the baker shop, witness on opposite side of the street 
from them, and was coming from a room he had to clean up; 
as witness was at Greer’s gate, deceased turned the corner of 
the fence, opposite Greer’s gate; it is a close fence; deceased - 
turned round the corner to do his business; witness went 
there when he heard them quarreling; it was between seven 
and eight o’clock, as near as he could come at it; it was not 
a moonlight night, nor was it very dark; was at Greer’s 
gate when he first heard the quarreling ; could distinguish a 
man twenty yards; saw prisoner very plainly strike deceased ; 
saw the axe-helve plainly, it was wide but thin; was not 
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more than fifty feet from where he was standing to the shop; 
when he went over to the shop saw Fanny Thorne standing 
in the road, near the shop, at the time the fight took place; 
two licks were struck before he went to Greer’s gate; Greer 
was in his piazza when he got to gate, and came out and 
went over to where the fight was going on; it was hardly 
twenty minutes from the striking the two first blows to the 
time Greer went over; witness wént round to the corner when 
he heard the quarreling ; deceased was sitting down when 
the first lick was struck; deceased fell on his face; pris- 
oner struck him after he was down; prisoner was stand- 
ing in front of deceased when he struck him, and very near 
him; struck deceased with the thick end of the stick; the 
face of deceased was towards the shop when he was sitting 
down. 

JOHN, a slave testifies: I was passing by Mrs. Warren’s, 
and heard Gilbert say, “O Lord, Henry, you have killed 
me for nothing; you accused me of that I did not do.” 
Heard another lick struck; went half way from Mrs. War- 
ren’s house to the shop; did not see anybody. I thought 
Henry was whipping Gilbert, and that Gilbert had got away 
and run off; had fodder, and the cows were trying to get it, 
is the reason he did not go nearer. 

Cross-EXAMINED—It was about dark he heard the fight; 
could see any one in the street thirty yards ; was at the shop 
between four and five o’clock that afternoon; saw Gilbert 
going down town; Henry was very drunk ; staggering about; 
could smell the whisky. Henry and Gilbert had a quarrel 
that afternoon ; Henry accused deceased of eating his chicken, 
and Gilbert denied it; Henry said he would whip him for it, 
and Gilbert said he could not do it; Henry offered to bet two 
dollars that he could whip him. Saw Gilbert on his return 
from Mrs. McGwier’s; Gilbert told him that Henry had 
taken two dollars from him, and he was going to see Mas 
John about it. Witness went to Henry and tried to get the 
money for Gilbert, but could not; Henry said he would not 
give up the money; that he would go to see Mas John too; 
witness told him he was drunk and had better not go. Henry 
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closed the shop, and he and Gilbert started to see Mas John. 
Mr. John Davis was the person they alluded to. This was 
between sundown and dark ; it was about half an hour be- 
tween the time of their leaving the shop to see Mr. Davis 
and the fight. Henry was very drunk when he started off 
from the shop. 

RicHArD Towns, deposes: Prisoner stated to him that 
he struck deceased with an axe-handle. Witness asked pris- 
oner if he was drunk at the time of the killing, and he refused 
to answer. Witness then asked prisoner what he struck de- 
ceased with, and prisoner answered he struck him with an 
axe-handle. | 

J. P. JETER, sworn: Is Marshal of the city of Albany. 
Gilbert was killed last Saturday night, three weeks ago; 
searched for Henry two or three days. Prisoner worked at 
the shop, but at night usually stayed at the house of John 
Davis. 

Dr. JoHN B. GILBERT, testifies: Saw deceased about an 
hour after he received the blow; the wound was on the left 
side of the forehead, and deceased was laboring under con- 
cussion of the brain; he could not speak ; never spoke after- 
wards; thinks the blow produced death; the skull was flat- 
ened and driven in; he remained in that condition about 
twenty-six hours and then died. 

Cross-ExaMINED—The skin of the head was not broken. 
I examined and shaved the hgad ; there is a good deal of dif- 
ference in skulls, the bones in some are softer than in others; 
the skull of deceased was of usual thickness and appeared to 
be hard; was not satisfied upon first examination that the 
skull was broken; did not examine the body; did not see 
but one wound ; the fracture was in two directions, one three 
or four inches, the other about one inch and a half running 
to a point. - 

Re-ExaMINED By STaTe—An ordinary axe-handle, in 
the hands of a strong man, would produce death. The 
skulls of negroes are thicker than those of white persons. 
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EVIDENCE FOR THE DEFENCE. 


Fanny (a slave) testifies: She heard some person halloe ; 
had just come out from Mrs. Walton’s; walked on to the 
gate; heard some one halloe, “Oh, Lord, killing me here 
for nothing ;” walked on past Mr. Greer’s, near Floyd’s shop, 
and heard some one in the weeds; stood about ten minutes; 
heard some one in the weeds as if they were struggling; 
heard some one say, “get up from here,” twice, but heard no 
reply ; heard some one as if they were trying to pull some 
one up. Witness started back towards Mr. Greer’s, and met 
Mr. Greer, Peter Hines and Mr. Greer’s Bill; did not hear 
but two licks ; was afraid to go near ; it was after supper, and 
witness waited at Mrs. Walton’s until the table was cleared 
off; it was a dark night; could not distinguish persons ten 
steps ; could not see good no how; did not see Bill Greer 
until she met him with Mr. Greer. Peter Hines told her, 
next day, that Bill was with him ; she recognized Peter be- 
cause he spoke to her; she neither saw or heard any one, 
after the first lick, until she met Mr. Greer; was in Mrs. 
Walton’s yard when the first lick was struck; was at the 
shop on Saturday afternoon; heard no quarreling ; was there 
before the train came in. 

RE-ExamMInep—Could not say it was Henry’s voice, it 
sounded like his; when she heard some one say, “get up 
from here,” thought it was Henry’s voice, but could not 
swear so. 

WITT, (a slave,) says: He passed by the shop between sun- 
set and dark ; Henry had an axe-handle in his hand, and 
said he was going to whip deceased for stealing the shop 
keys; witness asked him if he was going to strike deceased 
with the axe-handle, and prisoner said “no, he was going to 
whip him ;” prisoner was drunk, staggering about ; witness 
was at the shop about twelve o’clock; prisoner and deceased 
were both there at work. 

JoHN A. Davis deposes: Prisoner and deceased belonged 
to the estate of Davis Pace; prisoner is a blacksmith, and 
deceased was a striker under him; the evening of the fight 
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deceased told witness that Henry had three dollars of his 
money; that Henry had accused him of stealing shop keys 
and stable keys, and that he did not know anything about 
the keys; deceased stated that prisoner asked him if he had 
change for five dollars, and he replied he did not know 
whether he had or not, and pulled out his money to look, 
when prisoner snatched three dollars from him, and said he 
would not return it until deceased got the keys; witness 
told deceased to go to the plantation, and that he would see 
that he got his money, and would whip Henry besides; 
deceased appeared to be satisfied, and walked off, and witness 
thought he had gone home; next saw Gilbert at Mr. Greer’s ; 
he had received a blow, could not speak, but seemed to: under- 
stand every thing that was asked him; witness superintends 
the business of Pace’s estate; saw Henry the Tuesday morn- 
ing after the fight; his boy waked him up and said Henry 
was in the yard, and wanted to see him; witness went out to 
him; he came to witness voluntarily, no white man came 
with him; prisoner did run away, and witness employed Mr. 
Jeter to catch him; deceased had worked at the shop the last 
two years; he stayed at the plantation, prisoner at the house 
of witness. 

RicHARD Towns, recalled by State, says: He owns a shop 
near where prisoner and deceased worked; he saw a tin 
bucket there the morning after the fight, which resembled 
one that deceased usually carried; the distance by Sims & 
Rust’s warehouse and by the shop is about equal. 

The motion for new trial was overruled on all the grounds 
taken, and prisoner, by his counsel, excepts. 


SrrozieR & Smiru, Vason & Davis, for plaintiff in error. 


L. P. D. WARREN, Solicitor General, contra. 
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By the Court.—Lyon, J., delivering the opinion. 


1. The first exception made in the record is to an explana- 
tion given by the Court to one of the jurors while on his 
trial for competency. The juror did not understand the 
meaning of the term “ perfectly impartial,” and the Court 
explained its meaning to his understanding of it. We see 
no error in this; on the contrary, we think it was the duty 
of the Court to make the explanation. 

2. It is also objected, that while another juror was on 
trial, and after he had answered the question, whether he had 
any bias or prejudice against the prisoner, in the affirmative, 
the Court interrogated the juror as to what he meant by his 
answer, etc. There was no error in this, The object of the 
examination is to get impartial, unbiased and unprejudiced 
jurors to try the cause. The questions propounded to the 
juror, under the statute, are the tests of the law for the ascer- 
tainment of this fact, and it is legitimate in the Court, if he 
suspects from the examination, the answer of the witness, or 
otherwise, that the juror does not correctly understand the 
questions, or the effects of his answer, to sift the juror by 
other questions and explanations, until the question as well 
as the answer and its effect is fully comprehended; but 
the statutory questions, nor the consequences of a negative or 
affirmative answer thereto, must not be neglected when the 
question is fully understood and fairly answered. 

3. Whether a negro slave can control a blacksmith shop, 
under the laws of this State, is not so clear. There is no ex- 
press statute, so far as we know, expressly prohibiting it; but 
from the restrictions, placed by different statutes, on slaves, for 
the proper discipline and subordination of that class of our 
population, we are inclined to think such an act in conflict 
with the general policy of the State on this subject. He, the 
slave, is not permitted to go off the plantation of his owner, 
without a permit. He cannot rent or hire a house to be used 
or occupied by any slave. Cobb Digest, 980. They are not 
allowed to learn to read or write; nor are they permitted to 
labor for themselves, even with the permission of the owner. 
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Cobb New Digest, 984. If he cannot do any of these things, 
it certainly could not have been within the intention of the 
Legislature that he should control a blacksmith shop, or any 
other shop, and carry on and conduct the business thereof. 
Hence, we think there was no error in the ruling out evidence 
of this fact; for if the prisoner did control the shop, such 
control was illegal. 

4, Was the evidence sufficient to support the verdict of 
murder? We think that it was not. There was a quarrel 
between the accused and the deceased, originating more in the 
drunkenness of’ the accused than from any apparent provoca- 
tion by the deceased. He, it seems, was a striker for the pris- 
oner, who felt, in consequence, that the deceased was under his 
control, and that he had the right to chastise him. This was 
the whole extent of the prisoner’s ‘intention. He designed 
nothing more, and in the execution of such purpose, he beats 
the deceased with an axe-helve, a very improper instrument 
for that purpose, it must be confessed. ‘Two blows are given 
—one witness says four—and death ensues, Is this murder? 
We cannot think that itis. There is no malice, no design on 
the life; and to bring the case within the presumptions of the 
law as to malice and intent, the State attempts to show that 
the weapon used was one likely to produce death. The effort 
was not successful. The axe-hel ve used was not exhibited, and 
the only evidence we have as to its character is the loose 
statement of a contradicted negro witness, not on this point, 
however, that the axe-handle was wide but thin, and that 
the accused struck with the thick end of the stick. This is 
all we have as to this particular axe-helve, and that, too, 
as seen by the negro in the dark; and then we have the tes- 
timony of the witness, Dr. Gilbert, as to the force and effect 
of axe-helves generally. He says an ordinary axe-handle 
would produce death, in the hands of a strong man. Was 
this an ordinary axe-handle. We have no evidence that it 
was, That it would produce death is clear; for it did so in 
this case; but was it a weapon likely to produce death ? that’s 
the point—on an occasion when it was not used for that pur- 
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pose, with no design to kill, but with the sole object, as the 
negro repeatedly said, of whipping the deceased. 

Believing, as we do, that the evidence is insufficient to make 
out a case of murder, wé think that the Court below ought 
to have granted a new trial on the ground taken that the 
verdict was against law and the evidence. 

Let the judgment be reversed. 





Wixey A. Moncrier, by his next friend, plaintiff in error, 
vs. WILLIAM L. JoneEs, defendant in error. 


1. The military authorities cannot legally detain one in the service who 
is a minor below the age at which he owes military service, notwith- 
standing such person voluntarily enlisted, has received bounty, sub- 
sistence, and clothing. He is incapable of contracting, and is not 
bound by his agreement. 


Habeas Corpus. Decision by Judge LocuranE, Novem- 
ber 9th, 1862. 


Wiley A. Moncrief made application to Judge Lochrane 
for the writ of habeas corpus, alleging that he was illegally 


kept in custody by William L. Jones, captain of a company © 


in the service of the Confederate States, stationed at Macon. 

The writ issued, and on the hearing the following facts 
were either proved or admitted, to-wit: That the applicant, 
Moncrief, was a minor, under the age of seventeen years, and 
had volunteered, under the call of Gov. Brown, on the 4th 
of March, 1862; that he was mustered into service, and 
remained in without any effort on the part of his mother (a 
widow) until a short time before his application for the writ, 
to have him released ; that his mother did not consent to his 
enlistment, unless it was by her acts, viz: making and send- 
ing him clothes after his enlistment, she being ignorant of 
any right she had to prevent him from enlisting. After she 
heard that she had a right to interpose, complaint was made 
by her to the officers, and she consented “to make no more 
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fuss about it,” if her son should be transferred to Savannah, 
where his brothers were, instead of being liable to be sent to 
Virginia, and this transfer was never made. It also appeared 
that Moncrief had received his bounty and part of his pay 
before the writ was served, and after its service he had re- 
ceived subsistence, pay and clothing from the Government, 

After hearing argument, Judge Lochrane decided that the 
applicant was a legally enrolled soldier of the Confederate 
States, and ordered that he be remanded to the custody of 
the defendant in error, and this ruling and order is the error 
complained of. 


- Joon RUTHERFORD, for plaintiff in error. 


No appearance for defendant. 


By the Court—Lyons, J., delivering the opinion. 


The plaintiff in error, being a minor and not subject by 
the laws of Congress, or of the State of Georgia, to the per- 
formance of military service, was entitled to his discharge. 
That his enlistment was a voluntary act of his own, and that 
he had received the bounty allowed by Act of Congress for 
voluntary enlistment, pay and clothing, does not affect the 
question. These things go to establish a contract and one 
by which he would have been bound had he been able to 
contract, but on account of his minority he was incapable of 
making a contract binding on himself. Had he been of suffi- 
cient age to be subject to the performance of military duty, 
I mean of the age fixed by law for that purpose, the case 
would be different, for then the contract must be understood 
with reference to his liability to the performance of the ser- 
vice he contracted to render. His mother was entitled to his 
services, and had she received the bounty and consented to 
the enlistment the liability of the plaintiff would have been 
fixed. As she neither consented nor received the bounty, and 
the plaintiff himself was incapable of contracting, he was 
entitled to a discharge from the service. 

Let the judgment be reversed. 
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RIcHARD G,. JEFFERSON, plaintiff in error, vs. Liuoyp G, 
Bowers, guardian, defendant in error. 


1. The guardian of a deceased lunatic is vested with all the powers of 
_ administrators on estates, and shall be controlled by the laws in force 
in this State in relation to administrators. 

Z. In a proceeding to establish a copy note signed jointly and severally 
by two or more makers, it is necessary that all of said makers or their 
legal representatives, if any of them are dead, should be made parties 
if practicable. 


Motion for a rule absolute to establish a lost note, in Mus- 
cogee Superior Court. Decided by Judge WorRILL, at May 
Term, 1862. 


Lloyd G. Bowers, as guardian of Harvey W. Nance, a 
lunatic, by petition properly verified, obtained a rule nisi, in 
Muscogee Superior Court, against Richard G. Jefferson, call- 
ing on him to show cause why the following note should not 
be established in lieu of the original, which had been lost: 


$1,420 00. ~  Cotumpus, Ga., Feb’y 1st, 1854. 
Six years after date, we, or either of us, promise to pay 
Harvey W. Nance, or bearer, $1,420, value received ; as wit- 
ness our hands and seals. 
RICHARD G, JEFFERSON, [L.8.] 
JAMES E, JEFFERSON. __ [L.S.] 


Jefferson showed for cause why the rule should not be 
made absolute, the facts, that Nance, the lunatic for whom 
the guardian was appointed, was dead, and that his co-maker, 
James E. Jefferson, was also dead, and his estate unrepre- 
sented. 

These objections were overruled by the Court, and an order 
passed making the rule absolute, and Jefferson excepts to this 
decision. 


IneGRAM, for plaintiff in error. 


PATTERSON, contra. 
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By the Court.—LumPkIn, C. J., delivering the opinion, 


By the Act of 11th December, 1858, (see pamphlet 57,) 
it is provided, that “whenever any ward or wards shall de- 
partthis life, leaving assets of any kind, the guardian or 
guardians of said ward or wards are hereby vested with all 
the powers of administrators on estates, and shall be con- 
trolled by the laws in force in this State in relation to ad- 
ministrators.” 

Whatever“doubts may have existed, as it respects the appli- 
eability of this Act to the guardians of lunatics, section 1804 
of the Code, page 358, settles the matter. It declares that 
guardians of lunatics shall take the same oath, and give a like 
bond, with guardians of minors; and their powers, duties, 
and liabilities, shall be the same, and be exercised under the 
same rules and regulations, 

As to the second point, we consider it controlled by the 
case of Bond vs. Whitfield’s administrator, (28th Georgia 
Reports, 537,) and several subsequent decisions of this Court. 
If a party seeks to establish a copy of a lost paper, to be sub- 
stituted in lieu of the original, it must be, what it purports 
to be, a copy of the entire paper. This is the rule in equity, 
and our statute allowing a common law remedy makes no 
relaxation. It is the fault or the misfortune of the movant 
that the original is Jost, and for which the other party is not 
to suffer. In this case, if both the makers of the note were 
made parties to the proceeding, or the legal representative of 
the one that is dead, when the money is collected out of the 
survivor, he would be entitled to. go upon the estate of the 
other for contribution; and the paper so established would be 
important, as constituting the foundation of his claim. In 
fact, it is paradoxical to call that a copy which, confessedly, 
is not a copy. 

The holder of the note is not remediless. He need not 
administer on the estate of the dead and insolvent maker. 
He may sue the survivor on a copy, or at common law, and 
prove the loss of the original, and that the paper sued on is 
a copy on the trial. But whenever he seeks to establish a 
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copy to be used as the original, and having all the incidents 
attaching to it as such, all the parties to the paper must be 
made parties to the proceeding. 

Let the judgment be reversed. 





JouN P. Vinson and JEssE B, CARROLL, plaintiffs in error, 
vs. LEvin J. H. Vinson, by his prochein ami, defendant 
in error. 


1, A testator, by will, in five separate clauses, gives certain property 
to “the heirs in law’’ of one of his sons, and makes that son trustee 
of the property so bequeathed. The son had one son living at the date 
of the will and death of the testator: Held, First, that the son took no 
beneficial interest in the estate; Second, that the son held the prop- 
erty in trust for all who might answer the description of his heirs in 
law at the time of his death, then to be distributed; in the meantime 
the whole usufruct to be enjoyed by those in esse, subject to be dimins 
ished pro tanto as others might come into being. 


Bill in equity, in Twiggs Superior Court, and decision by 
Judge O. A. LocHRANE, at Chambers, on the 16th June, 
1862. 


James Vinson died testate, in the county of Twiggs, in 
the year 1848, and his will was duly proved and recorded, 
and letters testamentary issued to the executors nominated in 
the will, to-wit: Benjamin F. Vinson and Joseph Blackshear. 
By the will the testator gave to his wife fifty acres of land 
and certain household furniture, negro man and woman, a 
horse, and some hogs and cattle, during her lifetime or widow- 
hood, and at her death to be divided equally, as the rest of 
his property, except the fifty acres of land, which he directed 
should be divided, at the death of his wife, between Joseph 
S. Vinson and the heirs-in-law of John P. Vinson. 

“Trem 4. I further will and devise the balance of my 
land be equally divided between Joseph S. Vinson and the 
heirs-in-law of John P. Vinson.” 

“Trem 5. It is my will and desire that the residue of my 
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property, consisting of negroes, horses, hogs and cattle, and 
everything I may possess at the time of my death, not here- 
tofore willed off, be equally divided between Mary Black- 
shear, Joseph S. Vinson, Benjamin F. Vinson, and the 
heirs-in-law of John P. Vinson. Provided, if Joseph S. 
Vinson should depart this life without coming in possession 
of his distributive share, then it is my will and desire that 
his distributive share be equally divided between Mary Black- 
shear, Benjamin F. Vinson, and the heirs-in-law of John P. 
Vinson, except the land, then it is my will and desire that 
the land go to the heirs-in-law of John P. Vinson.” 

“Trem 6. It is also my will and desire that if Joseph S. 
Vinson should depart this life without being possessed of his 
portion, as above mentioned, that his wife, Jane Vinson, be 
allowed the sum of five dollars out of my estate, and be for- 
ever barred from anything more.” 

“Trem 7, I appoint John P. Vinson trustee for the prop- 
erty herein bequeathed to the heirs of John P. Vinson.” 

Upon a division of the estate of testator, John P. Vinson 
received six negroes, and some time thereafter sold two of the 
negroes to one Jesse B. Carroll, of the county of Wilkinson. 
John P. Vinson was wholly insolvent. 

Levin J. H. Vinson, a minor son of John P. Vinson, by 
his next friend, Joel J. Denson, filed his bill in equity against 
John P. Vinson and Jesse B. Carroll, in which the foregoing 
facts are set forth and charged, and in which it is also alleged 
that complainant was the only heir-at-law of John P. Vin- 
son at the time of testator’s death, the said John P. Vinson 
having no wife or other child living at that time. 

The bill prays, amongst other things, that John P. Vinson 
and Jesse B. Carroll may be decreed to account to complain- 
ant for the value and hire of the two negroes sold to Carroll, 
as hereinbefore stated. 

The defendants set up amongst other things a plea to the 
bill, alleging: 

1st. That complainant had, and has a living sister, named 
Laura Vinson, who is equally entitled, under said will, with 
the complainant, and should be a party to any litigation or 

/ 
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decree touching the property which forms the subject matter 
of controversy. 

2d. That the legatees, whoever they may be, are not enti- 
tled, under said will, to the possession of said property until 
and after the death of their father, John P. Vinson, who is 
still in life. 

At the hearing Judge Lochrane overruled this plea, and 
the case is brought before this Court upon an assignment of 
error on that decision. 


BatLey & DEGRAFFENREDD, for plaintiffs in error. 


NisBeEts, for defendant in error. 
By the Court.—LumpxIn, C. J., delivering the opinion. 


It is difficult to ascertain with certainty the meaning of this 
will, and we need no other proof of the confusion of tongues 
of Babel than the language in which this will is written. 
Once the earth spake in holy tongue given to our progeni- 
tors at the creation. But pro peccato dissentiones humane— 
different speech came into the world. Hence, the many disa- 
greements among men. The punishment at Babel is like 
Adam’s corruption, hereditary to us, and we never came 
under this rod, in the construction of a will, but we smart 
for our ancestors’ rebellion at Babel. 

As a general rule, the readiest and plainest style is the 
most forcible, and in all ordinary cases the word which first 
presents itself is the best, as in all matters of right and 
wrong, the first feeling is that which the heart owns and the 
conscience satisfies—so when a testament is offered for con- 
struction the first impression will generally be found in accord- 
ance with the intention of the testator. ‘Then we have only 
to ascertain whether there be any rules of law or technical 
language which contravene this exposition. It not, let the 
purpose of the testator be carried out, otherwise you substi- 
tute your own will for that of the testator. 

In the will before us, the testator repeats five lines in pre- 
cisely the same words, that he gives the property in dispute 
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to “the heirs in law of his son John P. Vinson.” He gives 
his son, John P., no part of his estate, but appoints him 
“trustee for the property therein bequeathed to his heirs.” 
John P. Vinson had but one child living at the time the will 
was written—the complainant in the bill. He has since had 
another child, Laura Vinson. What then is the plain, obvi- 
ous and common-sense meaning of the testator? That John 
P. Vinson, as argued by counsel for the defendant, took a life 
estate in this property, with remainder to his child or chil- 
dren—born and to be born? Notso. John P. Vinson, who 
it is alleged in the bill was insolvent, which is one of the 
keys to the testament, took no personal or beneficial interest 
in the property. None was left to him directly. He took 
none by implication. It was given to him in trust for some- 
body. And the question is, who were the cestui que trusts ? 

It is contended for the complainant that it was the son, 
living at the date of the will and death of the testator, and 
he only. We cannot think so. Nature as well as the ex- 
press words of the will oppose this construction. Why 
should the father of John P. Vinson be supposed to have 
such an exclusive affection for this particular grand-child any 
more than any other which might be begotten by his son, 
and thus make him the sole beneficiency of his bounty ? 

Besides it is at variance with the words of the will. By 
giving the property to the “heirs-in-law of John P. Vinson,” 
it shows that the testator looked to the death of his son as 
fixing the period when the legatees should be ascertained. 
Why not give the property to John P. Vinson, in trust for 
Levin J. H. Vinson, the 4mplainant? How easy was it 
in this way to have saved all doubt or difficulty. He did 
not intend it. 

And now we would inquire, if there be any rule of law or 
technical language used which contravenes this construction ? 
If so, we have searched in vain for them in Fearne, on Con- 
tingent Remainders and Executory Decrees, and all the other 
authorities which would likely cast any light upon the inves-' 
tigation. 

Our judgment, therefore is, that an estate in trust was 
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given to John P. Vinson, which of itself negatives the idea 
that any other estate was given him for the use of his heirs- 
in-law, to be ascertained at his death for the purposes of dis- 
tribution, and that such of them as in esse are entitled to the 
whole usufruct, to be diminished pro tanto upon the coming 
into being of any hereafter who may answer that description, 
it not being the intention of the testator that the property’ 
should accumulate in the hands of the trustee during his life- 
time, but be subject to present enjoyment by said heirs. Con- 
sequently we hold that the first plea of the defendant was 
good, and that Laura Vinson should have been made a party 
to the litigation. 

Let the judgment be reversed. 








